AUTHENTICATED , 
U.S. GOVERNMENT ^ 
INFORMATION ' 


S. Hrg. 106-521 

OVERSIGHT OF HCFA’S SETTLEMENT POLICIES: 
DID HCFA GIVE THREE PROVIDERS SPECIAL 
TREATMENT? 


HEARING 

BEFORE THE 

PERMANENT 

SUBCOMMITTEE ON INVESTIGATIONS 

OF THE 

COMMITTEE ON 
GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 

ONE HUNDRED SIXTH CONGRESS 

SECOND SESSION 


MARCH 28, 2000 


Printed for the use of the Committee on Governmental Affairs 



U.S. GOVERNMENT PRINTING OFFICE 
64—583 cc WASHINGTON : 2000 


For sale by the Superintendent of Documents, Congressional Sales Office 
U.S. Government Printing Office, Washington, DC 20402 


COMMITTEE ON GOVERNMENTAL AFFAIRS 


FRED THOMPSON, Tennessee, Chairman 


WILLIAM V. ROTH, Jr., Delaware 
TED STEVENS, Alaska 
SUSAN M. COLLINS, Maine 
GEORGE V. VOINOVICH, Ohio 
PETE V. DOMENICI, New Mexico 
THAD COCHRAN, Mississippi 
ARLEN SPECTER, Pennsylvania 
JUDD GREGG, New Hampshire 


JOSEPH I. LIEBERMAN, Connecticut 
CARL LEVIN, Michigan 
DANIEL K. AKAKA, Hawaii 
RICHARD J. DURBIN, Illinois 
ROBERT G. TORRICELLI, New Jersey 
MAX CLELAND, Georgia 
JOHN EDWARDS, North Carolina 


Hannah S. Sistare, Staff Director and Counsel 
Joyce A. Rechtschaffen, Minority Staff Director and Counsel 
Darla D. Cassell, Administrative Clerk 


PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


SUSAN M. COLLINS, Maine, Chairman 


WILLIAM V. ROTH, Jr., Delaware 
TED STEVENS, Alaska 
GEORGE V. VOINOVICH, Ohio 
PETE V. DOMENICI, New Mexico 
THAD COCHRAN, Mississippi 
ARLEN SPECTER, Pennsylvania 


CARL LEVIN, Michigan 
DANIEL K. AKAKA, Hawaii 
RICHARD J. DURBIN, Illinois 
MAX CLELAND, Georgia 
JOHN EDWARDS, North Carolina 


K. Lee Blalack, II, Chief Counsel and Staff Director 
Linda J. Gustitus, Minority Chief Counsel and Staff Director 
Mary D. Robertson, Chief Clerk 


(II) 



CONTENTS 


Opening statements: Page 

Senator Collins 1 

Senator Levin 3 

Senator Thompson 6 

Senator Durbin 20 

WITNESSES 

Tuesday, March 28, 2000 

Robert H. Hast, Acting Assistant Comptroller General, Office of Special Inves- 
tigations, accompanied by William D. Hamel, Special Agent, Office of Spe- 
cial Investigations, and Robert P. Murphy, General Counsel, U.S. General 

Accounting Office 8 

Jean Ohl, Technical Health Insurance Specialist, Health Care Financing Ad- 
ministration 30 

Tony Seubert, Payment Specialist, Health Care Financing Administration 36 

Charles R. Booth, Director, Financial Services Group, Health Care Financing 

Administration 42 

Bruce C. Vladeck, Former Administrator, Health Care Financing Administra- 
tion 54 

Alphabetical List of Witnesses 

Booth, Charles R.: 

Testimony 42 

Prepared statement 78 

Hast, Robert H.: 

Testimony 8 

Prepared statement 69 

Ohl, Jean: 

Testimony 30 

Seubert, Tony: 

Testimony 36 

Vladeck, Bruce C.: 

Testimony 54 

Prepared statement 82 

Exhibit List 

* May Be Found In The Files of the Subcommittee 

1. Copy of HCFA Regulation, 42 CFR §401.601 Basis and Scope, regarding 

debt collection 101 

2. Copy of HCFA Regulation, 42 CFR §401.603 Definitions, regarding defi- 
nition of a claim 102 

3. 3/6/97 E-mail from Jean Ohl to Charles Booth regarding LA County 

settlement as a subversion of regulations 103 

4. 2/22/94 E-mail from Charles Booth to Thomas Ault regarding issuance 

of NPR (Notices of Program Reimbursement) to VNSNY (Visiting Nurse 
Service of New York) 104 

5. 3/16/94 E-mail from Charles Booth to Judy Stec regarding confidentiality 

provision in VNSNY settlement agreement 105 


(III) 



IV 


Page 


6. 11/27/96 E-mail from Charles Booth to officials in HCFA’s San Francisco 
Regional Office regarding LA County settlement — “Bruce Vladeck hopes 

we can move this process faster . . 106 

7. 11/29/96 E-mails from Alysson Blake to Charles Booth regarding LA 
County settlement — “I don’t know what Chuck thinks we can ‘negotiate’ 

. . . without additional documentation . . 107 

8. 3/7/97 E-mail from Jean Ohl to Charles Booth regarding LA County 

settlement, requesting OGC (Office of General Counsel) concurrence that 
settlement be in compliance with State laws 108 

9. 4/28/97 Letter from Mark Finucane of LA County to Bruce Vladeck 

thanking him for the LA County settlement 109 

10. 12/1/94 memorandum from Darrel J. Grinstead of HCFA’s Office of Gen- 
eral Counsel to Bruce Vladeck advising him that the monetary aspects 
of the Howard University Hospital agreement have been approved by 

the Department of Justice 110 

11. 31 U.S.C., §3711 Collection and Compromise, Federal Claims Collection 

Act Ill 

12. 2/8/94 E-mail from Charles Booth to Thomas Ault regarding exit con- 

ference between VNSNY and its fiscal intermediary, United Government 
Services 113 

13. 4/7/97 Letter from Bruce C. Vladeck to Kevin Thurm regarding “Settle- 
ment of Cost Report Issues with Los Angeles County” 114 

14. 3/27/00 Letter to the Permanent Subcommittee on Investigations from 

the Department of Justice regarding HCFA settlements 115 

15. Excerpt from Provider Reimbursement Manual addressing “Overpay- 
ments to Providers” 117 

16. Excerpt from Medicare Intermediary Manual addressing “Overpayments 

for Provider Services” 119 

17. Excerpt from the Permanent Subcommittee on Investigations’ March 6, 

2000, deposition of Charles R. Booth in which Mr. Booth states “[m]ost 
every other provider goes through the administrative process” 122 

18. 5 CFR §2635.502 — Standards of Ethical Conduct for Employees of the 

Executive Branch 123 

19. 3/27/00 Letter to the Permanent Subcommittee on Investigations from 

Robert J. Anello, attorney for Bruce C. Vladeck, regarding GAO’s inves- 
tigation 124 

20. 8/1/97 Program Memorandum regarding “Calculation of Average Cost 

Per Visit For Home Health Services” 128 

21. a. Settlement Agreement between Visiting Nurse Service of New York 

(VNSNY) and the Department of Health and Human Services, Health 
Care Financing Administration (HCFA) 130 

b. Settlement Agreement between New York City Health and Hospitals 

Corporation (NYCHHC) and the Department of Health and Human 
Services, Health Care Financing Administration (HCFA) 137 

c. Settlement Agreement between Department of Health Services, Coun- 

ty of Los Angeles (LA County) and the Department of Health and 
Human Services, Health Care Financing Administration (HCFA) 143 

d. Settlement Agreement between Howard University (HU) and the De- 

partment of Health and Human Services, Health Care Financing Ad- 
ministration (HCFA) 146 

22. SEALED EXHIBIT: Permanent Subcommittee on Investigations Deposi- 
tion of Thomas A. Ault, March 16, 2000 * 

23. SEALED EXHIBIT: Permanent Subcommittee on Investigations Deposi- 
tion of Charles R. Booth, March 6, 2000 * 

24. SEALED EXHIBIT: Permanent Subcommittee on Investigations Deposi- 
tion of Bruce C. Vladeck, March 9, 2000 * 

25. GAO Report to the Chairman, Permanent Subcommittee on Investiga- 

tions, Committee on Governmental Affairs, U.S. Senate, “HCFA: Three 
Largest Medicare Overpayment Settlements Were Improper,” February 
2000, GAO/OSI-OO-4 154 



V 


Page 


26. 3/27/00 Memorandum from Michael Hash, Deputy Administrator, Health 

Care Financing Administration, to K. Lee Blalack, II, Chief Counsel 
and Staff Director, Permanent Subcommittee on Investigations, regarding 
“Guidance on the Resolution of Medicare Payment Disputes” 210 

27. 3/27/00 Letter from Congressman Charles B. Rangel (D— NY) to Senator 

Susan Collins, Chairman, Permanent Subcommittee on Investigations, 
regarding Subcommittee’s hearing and support of HCFA and Bruce 
Vladeck 245 

28. 3/27/00 Letter from Congressman Henry A. Waxman (D-CA) to Senator 

Carl Levin, Ranking Minority Member, Permanent Subcommittee on In- 
vestigations, regarding Subcommittee’s hearing and LA County settle- 
ment 246 

29. Statement for the record of the Visiting Nurse Service of New York 

(VNSNY) 248 

30. Submission for the record of the National Association for Home Care 

(NAHC) 252 

31. Submission for the record of the National Association of Public Hospitals 

and Health Systems (NAPHS) 254 

32. 4/10/00 Letter from Robert H. Hast, Assistant Comptroller General for 

Special Investigations, General Accounting Office, to Senator Susan M. 
Collins, Chairman, Permanent Subcommittee on Investigations, regarding 
issues raised at March 28, 2000 Subcommittee hearing 256 

33. 4/11/00 Letter from Mark Finucane, Director, County of Los Angeles, 

Department of Health Services, to the Permanent Subcommittee on In- 
vestigations, regarding the Subcommittee’s March 28, 2000 hearing and 
Medicare settlements 258 

34. 5/11/00 Letter from the Department of Health and Human Services 
(HHS) to the Permanent Subcommittee on Investigations, concern HHS’ 
letter to the General Accounting Office (GAO) regarding GAO’s report 

on HCFA settlements 261 

35. 4/30/93 Letter from the Department of Health and Human Services’ Of- 

fice of General Counsel (HHSOGC) to the Office of Government Ethics 
regarding review of Bruce Vladeck’s financial disclosure report and 
HHSOGC’s advisement of Vladeck to take certain actions in order to 
avoid the potential for conflict of interest 268 




OVERSIGHT OF HCFA’S SETTLEMENT POLI- 
CIES: DID HCFA GIVE THREE PROVIDERS 
SPECIAL TREATMENT? 


TUESDAY, MARCH 28, 2000 

U.S. Senate, 

Permanent Subcommittee on Investigations, 
of the Committee on Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:38 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Susan Collins, 
Chairman of the Subcommittee, presiding. 

Present: Senators Collins, Thompson, Specter, Levin, and Dur- 
bin. 

Staff Present: K. Lee Blalack, II, Chief Counsel and Staff Direc- 
tor; Mary D. Robertson, Chief Clerk; Karina Lynch, Counsel; Brian 
C. Jones, Investigator; Claire Barnard, Detailee/HHS; Elizabeth 
Hays, Staff Assistant; Linda Gustitus, Minority Chief Counsel; 
Felicia Knight and Steve Abbott (Senator Collins); Robert Shea 
(Senator Thompson); Erin Quay (Senator Specter); Judy White 
(Senator Cochran); Erin Sammons and Cathy Bates (Senator Roth); 
Marianne Upton (Senator Durbin); and Laura Stuber (Senator 
Levin). 


OPENING STATEMENT OF SENATOR COLLINS 

Senator Collins. The Subcommittee will come to order. 

Today, the Permanent Subcommittee on Investigations convenes 
this hearing to examine the settlement practices of the Health Care 
Financing Administration (HCFA), the Federal agency responsible 
for the Medicare program. This hearing is one in a series held by 
the Subcommittee during the past 3 years to examine instances of 
waste, fraud, and abuse that siphon money out of the Medicare 
trust fund, costing billions of dollars and jeopardizing health care 
for our disabled and elderly citizens. 

Previous Subcommittee hearings have focused on Medicare fraud 
prevention and enforcement efforts, flaws in the enrollment proc- 
ess, and the ability of criminals to bill Medicare for bogus claims. 
The Inspector General of the Department of Health and Human 
Services recently found that improper Medicare payments to health 
care providers rose to $13.5 billion last year. I hope that the IG’s 
report and oversight hearings, such as this one, will prompt HCFA 
to strengthen its financial controls. Indeed, I would note, as has 
happened with some of our previous hearings, HCFA last night 
issued new guidance on settlements, perhaps in response to the 
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issues we will discuss today. The continuing drain in Medicare is 
all the more urgent given projections that the trust fund is threat- 
ened with insolvency in just 15 years. 

Last spring, I asked the General Accounting Office to investigate 
HCFA’s settlement of debts owed to Medicare. Today, GAO officials 
will discuss the findings of a comprehensive 8-month investigation 
in which they examined 96 settlements in which HCFA’s claims ex- 
ceeded $100,000. In 93 of those agreements, the GAO found noth- 
ing improper. For the three largest settlements, however, the GAO 
uncovered many irregularities. In these three settlements, HCFA 
circumvented the normal administrative process for resolving reim- 
bursement disputes. These three claims represented 66 percent of 
all Medicare overpayment settlements for the 8 '/ 2 -year period re- 
viewed by the GAO. 

Moreover, HCFA accepted payment of only $120 million, or 36 
percent, of the $332 million owed the Medicare trust fund by the 
three providers. Equally troubling, GAO found that HCFA agreed 
to reimburse two of the providers for certain future costs without 
documentation, special treatment that is contrary to the regula- 
tions and not allowed other health care providers. 

These findings raise serious concerns about the equity of the set- 
tlements. The three settlements also included highly unusual se- 
crecy provisions intended, it appears, to prevent other health care 
providers from finding out about the special deals. 

Several officials involved in the settlement negotiations, includ- 
ing representatives of the fiscal intermediaries and the regional of- 
fices of HCFA, told the GAO that the settlements were not in the 
best interest of the Medicare trust fund. Despite the strong pro- 
tests of these individuals, HCFA officials in Washington com- 
promised the claims for less than their value. Moreover, in a Sub- 
committee deposition, the official who negotiated the agreements 
testified that he knew of no other Medicare provider in the country 
that had been afforded similar treatment. 

Contrary to HCFA’s own regulations, no government attorney re- 
viewed or approved the three questionable settlements. In fact, of 
the 96 overpayment settlements examined by GAO, these three set- 
tlements were the only agreements that were never reviewed by 
HCFA’s Office of General Counsel. 

The first questionable settlement uncovered by GAO involves the 
Visiting Nurse Service of New York. In September 1991, the fiscal 
intermediary determined that VNSNY’s average cost per home 
health visit was about $160, more than three times HCFA’s limit 
of about $50 at that time. The intermediary concluded that VNSNY 
owed Medicare approximately $98 million for which HCFA ulti- 
mately agreed to accept $67 million in settlement in 1995. 

The second case involves New York City Health and Hospitals 
Corporation, HHC. Between 1983 and 1993, the fiscal intermediary 
disallowed reimbursement for certain costs because HHC lacked 
the documentation necessary to prove that it had actually incurred 
the costs. HCFA settled this case in 1996 by accepting $25 million 
in payment of the $155 million debt. 

The third questionable settlement identified by the GAO involves 
the Department of Health Services, County of Los Angeles, LA 
County. Between 1987 and 1993, LA County’s fiscal intermediary 
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disallowed its claimed reimbursement for certain costs because, 
again of missing documentation. In this case, HCFA agreed to ac- 
cept $28 million in satisfaction of more than $79 million in over- 
payments. This agreement was reached in 1997. 

The GAO’s findings raise serious questions about the three set- 
tlements and the conduct of senior HCFA officials. Today, we will 
attempt to seek the answers to a number of critical questions. 

First, why did HCFA officials agree to these settlements in the 
first place? 

Second, why were the standard rules not followed? For example, 
why did HCFA officials not seek the approval of the Department’s 
own lawyers as well as the Department of Justice before compro- 
mising multi-million dollar claims for only 36 percent of what was 
owed? 

Finally, did pressure from the individual then serving as the ad- 
ministrator of HCFA cause settlements to be reached that were not 
in the government’s best interest? 

We will hear testimony this morning from the GAO’s Office of 
Special Investigations, various HCFA officials involved in the set- 
tlement negotiations, and former HCFA Administrator Bruce 
Vladeck. 

Finally, let me make clear the reasons why I am so concerned 
about what appeared to be improper settlements that may have 
cost the Medicare trust fund millions of dollars. As many health 
care providers and my colleagues know, no one has fought harder 
than I have to ensure that Medicare adequately reimburses our 
hospitals and home health agencies for the essential services that 
they provide to our Nation’s elderly. One of my highest priorities 
last year was reversing excessive cuts in Medicare that were jeop- 
ardizing the ability of numerous well-run home health agencies and 
hospitals to care for our seniors and our disabled citizens. Thanks 
to a bipartisan effort which involved Senator Thompson and Sen- 
ator Levin, as well as myself, we were successful in restoring some 
of these funds. 

When HCFA enters into improper settlements involving millions 
of dollars, it undermines the efforts of those of us advocating better 
rates of reimbursement. It jeopardizes our ability to afford new and 
better benefits for our senior citizens. It endangers the integrity 
and fairness of the entire system and it further strains an already 
shaky trust fund. For these reasons, I am extremely troubled by 
the GAO’s findings. 

I would now like to recognize the Ranking Minority Member, 
Senator Levin, for his opening statement. 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Thank you, Madam Chairman. Today, we are 
looking at how HCFA resolved cost reimbursement disputes in the 
1990’s with respect to three of the largest health care providers in 
the Medicare program. Each provider which is a subject of this 
hearing today is a nonprofit institution providing health care serv- 
ices in most cases to the poorest among us. 

The issues involved in these settlements are complex and some 
of them are legalistically challenging. The Department of Justice, 
HCFA General Counsel, and the GAO have been wrestling with the 
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application of the Federal Claims Collection Act for years. In doing 
so, they have been trying to decide what is a claim, what is a debt, 
what is a compromise versus a settlement, and so on. These are the 
issues that lawyers and bureaucrats thrive on, and from all appear- 
ances, it does not look like HCFA did a very good job of clarifying 
these terms and applying them to the procedures required for set- 
tling cost reimbursement disputes. 

GAO argues that these settlements were improper because 
HCFA “unilaterally chose not to obtain Justice Department ap- 
proval of the settlements and ignored its own regulations and in- 
ternal guidance,” arguing that under the Federal Claims Collection 
Act, HCFA should have referred these settlements to the Justice 
Department for approval. This finding of GAO gives short shrift to 
the determination of the Department of Justice itself that settle- 
ments of cost reimbursement disputes such as these are not subject 
to the Federal Claims Collection Act and that in two of these cases, 
there were no claims by the Federal Government or HCFA against 
the providers. It was the opposite: The providers were seeking 
money held by HCFA that they believed HCFA owed them. Now, 
that is in two of the three cases, HCFA was holding money that 
the providers claimed was owed to the providers. 

GAO also argues that the settlements are improper because the 
administrator’s participation in the settlement involving Health 
and Hospitals Corporation of New York, or HHC, “raised conflict 
of interest concerns” despite the lack of evidence, in my judgment, 
that there was such a conflict. The only fact pointed to by the GAO 
is that the administrator, Dr. Bruce Vladeck, had served as a vol- 
unteer on the board of HHC prior to coming to HCFA about 3 years 
before he was asked by the appointee of Mayor Giuliani to help 
HCFA reach a settlement with HHC. I do not think that is a cov- 
ered relationship or close to it within the meaning of the regula- 
tions. 

Nor does the GAO explain how it can assert, based on its review 
of this case and without asking any of the providers for their opin- 
ions on the settlements themselves, that “the providers were all 
able to pay the entire overpayment amount, that,” in GAO’s words, 
“HCFA would have prevailed if the matters were litigated.” How in 
the name of fairness and completeness can the GAO reach those 
conclusions without hearing from the providers about their views 
of the substance of the settlements? 

In fact, Madam Chairman, although given only a few hours to 
read the report, a written statement from one of the providers, the 
Visiting Nurses Service of New York, surely a highly respected en- 
tity, was submitted to the Subcommittee, and the Visiting Nurses 
Service has taken strong issue with the conclusions of GAO. For in- 
stance, with respect to GAO’s strongest conclusion, that “the settle- 
ment agreement with HCFA would permit the Visiting Nurses 
Service’s reimbursement for costs for which the Visiting Nurses 
Service would not otherwise be entitled,” the Visiting Nurses Serv- 
ice says, “This conclusory statement is extremely damaging and to- 
tally inaccurate” — totally inaccurate. 

How in the name of fairness and completeness can the GAO then 
give us a conclusion that these claims were without merit, could 
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not have been proven at litigation, without seeking the merit of 
those claims from the providers, about the basis for their claims? 

Now, the GAO report then goes well beyond criticizing HCFA for 
doing a poor procedural job in this area. The GAO claims that the 
three biggest settlements were “improper,” not only in the way they 
were reached, but also with respect to the substance of the settle- 
ments themselves. But again, they did not ask the providers for 
their comment about the substance of the settlements. 

Then the GAO said this. “It is unlikely that any of the providers 
could have mounted strong defenses.” How on earth, without ask- 
ing the providers for their defenses, could GAO fairly and objec- 
tively conclude that it is unlikely that any of the providers could 
have mounted strong defenses? 

Now, when I asked my staff to do what the GAO had not done, 
ask the providers for their opinions of the settlements, each pro- 
vider stated that they perceived the settlements to be “hard 
fought,” and involving the expected “give and take” necessary for 
settling difficult cases. One provider, Health and Hospital Corpora- 
tion of New York, told us, “GAO wanted to hear about what we got, 
not what we gave up, and that is unfair.” 

Finally, when you look through the list of all the 96 settlements 
reviewed by the GAO, the percentages that HCFA actually received 
of monies at issue in these three settlements are well within the 
ballpark of the percentages received in the other 93 settlements. 

So unlike their past work, including work for this Subcommittee 
which I found on the whole to be thorough and careful, I believe 
in this case the GAO unfairly omitted the other side of the settle- 
ment story, that of the providers, as to the substance. I emphasize 
“of the settlement,” because the GAO report goes far beyond evalu- 
ating the procedures, and we will hear much of that this morning, 
whether the procedures were proper or not. The GAO report goes 
to the substance of those settlements. 

Madam Chairman, I come to this issue as one who has fought 
the HCFA bureaucracy over the years on numerous occasions on 
behalf of health care providers in my home State. I have at least 
two ongoing battles with HCFA right now because I have too often 
experienced HCFA as a frustrating agency, slow to respond, unwill- 
ing at times to make accommodations for the real-life situations of 
our health care providers, bureaucratic, unwilling even to provide 
information which is requested, much less other materials. 

I believe it is not only the right, but the duty of the head of the 
health care provider or a political official in an affected area to try 
to get the attention of HCFA to address longstanding issues. I do 
not think it is improper for the head of a health care provider to 
pick up the phone and call the Administrator of HCFA to inform 
the administrator of a serious financial claim being imposed by 
HCFA on the provider which the provider thinks is unfair or inap- 
propriate. That is what is supposed to happen. 

Moreover, I am not concerned by the fact that the head of HCFA, 
upon receiving such a phone call, would contact his assistant and 
direct him to try to resolve the problems identified by the call. The 
administrator would be remiss if he or she did not do that. But the 
GAO report implies that there is something improper when that 
happens. 
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We are going to hear some confusing testimony today, conflicting 
versions of what key people have said about the process in these 
settlements. In the end, however, we are going to also have to deal 
with GAO’s repeated inference that these three providers got more 
than they should have when I do not believe the GAO ever asked 
the providers for their side of that issue. 

So, Madam Chairman, with those tasks facing us, with the con- 
flicting testimony and the complicated policy questions at issue 
here, the Subcommittee does indeed have its work cut out for us 
this morning. Thank you. 

Senator Collins. I am very pleased to now call on the Chairman 
of the full Committee, Senator Thompson. 

OPENING STATEMENT OF CHAIRMAN THOMPSON 

Chairman Thompson. Thank you, Madam Chairman. Madam 
Chairman, you have very ably brought out some very troubling 
problems. They are a part of a larger problem. 

Last November, I released a report by the General Accounting 
Office that touted the amount of overpayments made by the Fed- 
eral Government. I found out that only 14 programs in all of the 
Federal Government even bothered to count their overpayments. 
Even then, in just 14 programs, we found that in 1998, the Federal 
Government made overpayments totalling $19 billion. Medicare ac- 
counted for $12.6 billion of that number. In 1996, numbers are just 
coming in, and it looks like overpayments in the Medicare program 
rose by almost $1 billion. That is no surprise. 

Every 2 years, GAO lists the programs in the government most 
vulnerable to waste, fraud, and abuse. Medicare has been on GAO’s 
high-risk list since its inception. With overpayments in Medicare 
now estimated at $13.5 billion, the problem is getting worse. In the 
most recent reports from the Inspector General at the Department 
of Health and Human Services, I have learned that Medicare is 
paying millions of dollars for services provided to patients after 
they have died. 

So, as I say, unfortunately, what you have brought out here and 
will be bringing out today is just a part of a larger problem, and 
these matters that you have demonstrated, and the GAO I think 
very ably has demonstrated, is not just procedural. We are talking 
about millions of dollars here, $332 million that was settled for 
$120 million. Obviously, after the facts, you can go back and pick 
at the individual components and elements of any decision that is 
made, any settlement that is made or not made, but if the merits 
are so much in dispute and there are two such sides to this matter, 
why was it done in such secrecy? 

Why were procedures not followed? Why was this not approved 
by the Department of Justice in these large amounts when their 
practice and the law requires anything over $100,000 to be ap- 
proved? Why was their own Office of General Counsel not involved 
in just these three settlements? Only in these three, these three 
huge settlements that constitute 66 percent of all Medicare over- 
payment settlements since 1991, in only these three, their Office of 
General Counsel was not involved. In fact, no government attorney 
at all reviewed these matters. And why was pressure brought to 
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bear to get these settlements done and done in a way that appar- 
ently would not see the light of day? 

We will hear testimony as to whether or not this even fit the set- 
tlement criteria. My understanding is a determination has to be 
made by the people at HCFA as to whether or not it fits the settle- 
ment criteria, whether or not the provider can pay, whether or not 
HCFA could win, whether or not the cost of collection exceeds what 
they would collect. These determinations have to be made. You do 
not have to have a trial to determine whether or not they fit the 
settlement criteria. These are determinations that HCFA has to 
make based upon the information that they have, and that is the 
determination that GAO in turn came in and made after the fact. 

As I say, these are not just procedural matters. These are mat- 
ters involving millions of dollars about which lower-level people in 
these agencies made determinations in secret costing apparently 
millions of dollars. As I said before, the most disturbing part of this 
is it seems to be a part of an overall problem where billions of dol- 
lars are going down the drain over at the Medicare program, bil- 
lions of dollars that otherwise could be used for beneficiaries. 

Thank you, Madam Chairman. 

Senator Collins. Thank you, Senator Thompson. 

The Subcommittee has received two statements that will be in- 
cluded in the record. One is from the Visiting Nurses Service of 
New York. 1 

The second statement is a letter from Congressman Rangel. 2 
Both will be included in the hearing record, as will other state- 
ments that are received during the next 2 weeks. 

I would now like to call forth our first panel of witnesses from 
the General Accounting Office. Our first witness this morning is 
Robert H. Hast, who is the Acting Assistant Comptroller General 
of the Office of Special Investigations. Accompanying Mr. Hast this 
morning is William Hamel, the Special Agent with GAO’s Office of 
Special Investigations, and Robert Murphy, the General Counsel 
for GAO’s Office of General Counsel. These gentlemen will be testi- 
fying regarding GAO’s 8-month investigation of HCFA’s process for 
settling overpayment claims with Medicare providers. 

I would first like to welcome all three of you this morning and 
to thank you for GAO’s comprehensive, thorough and excellent 
work on this investigation. The work is very much in keeping with 
the tradition of GAO and this Subcommittee has a very long tradi- 
tion of working very closely with the GAO. 

Pursuant to Rule 6, all witnesses who testify before the Sub- 
committee are required to be sworn in, so at this time, I would ask 
that you stand and raise your right hand. Do you swear that the 
testimony you are about to give to the Subcommittee will be the 
truth, the whole truth, and nothing but the truth, so help you, 
God? 

Mr. Hast. I do. 

Mr. Hamel. I do. 

Mr. Murphy. I do. 


1 See Exhibit No. 29 which appears in the Appendix on page 248. 

2 See Exhibit No. 27 which appears in the Appendix on page 245. 
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Senator Collins. Thank you. Mr. Hast, I am going to ask you 
to proceed with your statement. 

TESTIMONY OF ROBERT H. HAST , 1 ACTING ASSISTANT COMP- 
TROLLER GENERAL, OFFICE OF SPECIAL INVESTIGATIONS, 
ACCOMPANIED BY WILLIAM D. HAMEL, SPECIAL AGENT, OF- 
FICE OF SPECIAL INVESTIGATIONS, AND ROBERT P. MUR- 
PHY, GENERAL COUNSEL, OFFICE OF GENERAL COUNSEL, 
U.S. GENERAL ACCOUNTING OFFICE 

Mr. Hast. Madam Chairman and Members of the Subcommittee, 
thank you for inviting me here today to discuss the results of our 
investigation into HCFA’s improper settlement of its three largest 
Medicaid overpayments [sic], executed between 1991 and 1999. At 
this time, I would like to introduce our other representatives seated 
with me today. They are Special Agent William Hamel from my 
staff and our General Counsel, Robert Murphy. 

As you are aware, the depletion of the Medicare trust fund has 
been the subject of significant scrutiny in recent years and we have 
previously reported that fraudulent and abusive practices have 
raised concerns about the program’s vulnerabilities. As recently as 
March 15 of this year, we testified about HCFA’s financial manage- 
ment and its need to further improve its controls and account- 
ability to better ensure that improper payments are not made. 
HCFA, which administers the Medicare program, is required to en- 
sure that debts owed the program are paid. Historically, rather 
than collect the entire debt, HCFA often enters into settlement 
agreements with providers and accepts less than the full amount 
owed. 

Although we found nothing improper with 93 of the 96 settle- 
ments for overpayments in excess of $100,000 that HCFA provided 
us, we did determine that HCFA acted improperly in settling its 
three largest matters in 1995, 1996, and 1997. These three over- 
payment matters totaled $332 million, or 66 percent of all Medicare 
overpayment settlements for which HCFA provided us records. 
HCFA agreed to accept $120 million of the $332 million in its set- 
tlement of these matters. 

The first of these three settlements was preceded by just 2 
months by a large settlement that was referred to the Department 
of Justice and Justice refused to allow HCFA to execute. We deter- 
mined that then-HCFA Administrator Bruce Vladeck had directed 
the three improper settlements be made and that he had a prior 
professional association with two of the three providers just prior 
to being appointed HCFA Administrator. 

In the largest settlement, $155 million in overpayments to a hos- 
pital that HCFA settled for $25 million, Mr. Vladeck had been on 
the hospital’s board of directors, which raised conflict of interest 
concerns. In this instance, we learned that Kevin Thurm, then 
chief of staff to the HHS Secretary and current Deputy Secretary, 
instructed Mr. Vladeck to inquire about the status of the overpay- 
ments. As a result, Mr. Vladeck suggested to Mr. Charles Booth, 
HCFA’s then-Director of Payment Policy who Mr. Vladeck had 
tasked with making the settlement, that time was more important 


1 The prepared statement of Mr. Hast appears in the Appendix on page 69. 
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than money and instructed him to move more quickly to settle, this 
despite Mr. Booth’s protest to Mr. Vladeck that quickening the 
process could cost HCFA an extra $8 million to $10 million. 

Remarkably, despite this being HCFA’s largest settlement, 
HCFA kept no records or documentation about the settlement, not 
even a copy of the settlement agreement itself. We were fortunate 
that the fiscal intermediary maintained records and furnished 
them to us. 

Mr. Vladeck also failed to disclose his affiliation with the other 
provider, a home health care agency, on his financial disclosure 
forms upon his appointment. We could not resolve these issues 
given his refusal to meet with us. 

HCFA’s regulations and internal guidance state that HCFA must 
refer all settlements over $100,000 to the Department of Justice for 
approval in accordance with the Federal Claims Collection Act. 
Two months prior to initiating the first of these three improper set- 
tlements, HCFA had been notified that a HCFA-proposed settle- 
ment that was referred to Justice on another multi-million-dollar 
overpayment was rejected by Justice. Mr. Booth, the official who 
negotiated the three improper settlements, chose not to seek Jus- 
tice approval or HCFA’s own Office of General Counsel review be- 
cause he told us that he was concerned if he did the three large 
settlements would go up in smoke as they were written. He also 
told us that he knew that these settlements were not in the best 
interest of the government. 

Concerning the specifics surrounding the three settlements, 
HCFA appears to have disregarded the permissible settlement cri- 
teria established by regulation since evidence suggests that the 
providers were all able to pay the entire overpayment amount, that 
HCFA would have prevailed if the matters were litigated, and the 
amount of recovery would have exceeded the cost of collecting the 
multi-million-dollar debts. 

In addition, the agreements were troubling for other reasons, as 
they contained several questionable provisions. The terms of two of 
the settlement agreements, which were to be kept confidential, per- 
mit future provider reimbursement for costs for which they would 
not otherwise be entitled. These provisions do not ensure that the 
payments made are not improper in that they allow billing without 
auditable recordkeeping. HCFA also waived interest and required 
the refunding of interest already paid and permitted repayment in 
installments for one of the agreements, despite contrary directions 
in its internal guidance. 

Mr. Booth disregarded the objections of knowledgeable HCFA 
and fiscal intermediary officials who protested the settlements as 
being bad precedents. Lastly, HCFA officials acted imprudently by 
executing these settlement agreements which relinquished the gov- 
ernment’s right to recover tens of millions of dollars without the 
benefit of any legal counsel review. 

Finally, we are disturbed that after we advised HCFA of our spe- 
cific questions in advance about its collection of overpayment proc- 
ess, such as how does HCFA define a claim, when does a claim be- 
come a debt, who is HCFA’s appropriate agency official to deter- 
mine a claim or the applicability of the Federal Claims Collection 
Act to Medicare overpayments, that neither its Chief Financial Of- 
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ficer, Michelle Snider, nor its Chief Counsel, Sheree Kanner, could 
answer these questions. Even more troubling was that after these 
interviews, we gave HCFA the opportunity to respond in writing to 
these questions, yet its letter to us from the Deputy Administrator, 
Michael Hash, was unresponsive to our questions. 

The chronologies of the three improper settlement and our legal 
analysis of the Federal Claims Collection Act to the Medicare pro- 
gram can be found in the report we previously issued to you. 

At this time, I would like to submit my statement for the record. 
Madam Chairman, this completes my prepared statement. I would 
be happy to respond to any questions you or other members of the 
Subcommittee may have. 

Senator Collins. Thank you very much for your statement, and 
again, thank you for a thorough, well-documented report. 

I am particularly troubled by four findings: First, that HCFA vio- 
lated its own rules and regulations; second, that the agreements in- 
cluded highly unusual secrecy provisions that were intended to pre- 
vent anyone from finding out about these deals; third, that the Ad- 
ministrator of HCFA at that time, Bruce Vladeck, pressured subor- 
dinates to reach these agreements; and fourth, that the agreements 
included provisions for special treatment that were not afforded to 
other health care providers. So I would like to focus on those four 
points in this first round of questioning. 

Mr. Hamel, I want to direct this question to you. One of my chief 
concerns, as I mentioned, is that HCFA appears to have cir- 
cumvented its own regulations in approving these settlements. Can 
you tell us if HCFA ever showed these three settlements to its own 
lawyers in the Office of General Counsel? 

Mr. Hamel. No, they did not. 

Senator Collins. And of the 96 settlements that you reviewed 
data from 1991 through 1999, were there any other HCFA settle- 
ments that were never shown to the Department’s own lawyers? 

Mr. Hamel. No. 

Senator Collins. So these three settlements, which constituted 
the three largest settlements during the past decade, were the only 
ones that were not shown to HCFA’s lawyers or to the Department 
of Justice, indeed, to any government lawyer, is that accurate? 

Mr. Hamel. That is correct. 

Senator Collins. As part of your investigation, Mr. Hamel, I un- 
derstand that you interviewed Charles Booth, who is the official 
who negotiated the settlements, is that correct? 

Mr. Hamel. Yes, it is. 

Senator Collins. Did Mr. Booth tell you that he knew at the 
time that he negotiated the settlements of the requirement within 
HCFA’s own rules to obtain the approval of the Office of General 
Counsel and the Department of Justice? 

Mr. Hamel. Yes, he told us that. 

Senator Collins. In explaining why he did not seek this ap- 
proval, did Mr. Booth also tell you that if he had shown the three 
agreements to the Department’s own lawyers or to the Department 
of Justice, he feared that “the deals would go up in smoke?” 

Mr. Hamel. Yes. 

Senator Collins. Is it also your testimony that Mr. Booth told 
you that if the Department of Justice had objected to the settle- 
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ments that he would be unable to satisfy Mr. Vladeck, who was 
then the administrator? 

Mr. Hamel. Yes. 

Senator Collins. And did he also tell you that he felt at the time 
he negotiated the settlements that they were not in the best inter- 
est of the Medicare trust fund? 

Mr. Hamel. I will clarify. He said that they were not in the best 
interest of the government. 

Senator Collins. They were not in the best interest of the gov- 
ernment. Is it your conclusion that Mr. Booth agreed to the settle- 
ments that he knew were not in the government’s best interest be- 
cause of the pressure he was receiving from Mr. Vladeck? 

Mr. Hamel. That is the impression he gave us. 

Senator Collins. Mr. Hamel, were you also told by another 
HCFA official, Mr. Seubert, that giving HHC a waiver from the 
supporting documentation requirement was “unique and set a ter- 
rible precedent”? 

Mr. Hamel. Yes. 

Senator Collins. And were you also told by an employee of 
Medicare Empire Services, which I understand was the fiscal inter- 
mediary for HHC, that he was not happy that HCFA had excluded 
HHC from having to document is bad debt costs? 

Mr. Hamel. Yes. 

Senator Collins. Did he also express the concern that an excep- 
tion was being made and that HCFA was holding other providers 
to a different standard? 

Mr. Hamel. Yes. 

Senator Collins. Mr. Murphy, it is my understanding that you 
are the General Counsel of GAO, is that correct? 

Mr. Murphy. I am. 

Senator Collins. I find it very troubling that secrecy provisions 
were included in these three agreements. Are they not public 
claims and would they not usually be subject to the Freedom of In- 
formation Act? 

Mr. Murphy. Normally they would, Madam Chairman. 

Senator Collins. Did the GAO discover why HCFA and the pro- 
viders wanted to keep these claims secret? If you are not the appro- 
priate person to answer that, Mr. Hast or Mr. Hamel maybe? 

Mr. Hast. Yes. They felt that if they did not keep them secret, 
it may set a bad precedent. Other providers would want the same 
deal. 

Senator Collins. So the concern was that because there were 
some unusual provisions in these agreements giving special treat- 
ment to these three providers that would not be available to other 
providers, if that became known, then other hospitals and other 
home health agencies might cite this as a precedent in settling 
their own disputes with HCFA, is that fair? 

Mr. Hast. Yes, I would say that is fair. 

Senator Collins. Related to that issue and one of the most dis- 
turbing findings of the report, which is really chock-full of dis- 
turbing findings, is that two of the settlements actually permit pro- 
viders to be reimbursed for future costs regardless of whether or 
not there are documents to support those costs, is that correct, Mr. 
Hamel? 
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Mr. Hamel. Yes. 

Senator Collins. Now, I do not understand how that can be. Is 
HCFA actually going to pay claims for which there is no docu- 
mentation, Mr. Hamel? 

Mr. Hamel. Yes. 

Senator Collins. So in two of these agreements, HCFA has 
agreed to pay money out of the Medicare trust fund even if there 
is no supporting documentation to prove that the services were pro- 
vided, is that correct? 

Mr. Hamel. That is correct. 

Senator Collins. Did the fiscal intermediaries find those provi- 
sions troubling, Mr. Hamel? 

Mr. Hamel. Yes. 

Senator Collins. Could you tell us of the concerns that they ex- 
pressed? 

Mr. Hamel. They were concerned in one instance that, again, as 
Mr. Hast had said, that other providers who were similarly situ- 
ated would want to request the same particular benefit that that 
provider had received. In the other instance, Empire had expressed 
to us concerns that they have to deal with many providers and hold 
them to a standard of providing documentation and that they also 
have to deal with providers who are similarly situated, potentially 
have cost disallowances, and they feel uncomfortable lying to them, 
telling them, well, we have to hold everybody to the same standard. 

Senator Collins. Are you aware of any other provider elsewhere 
in the country that is receiving this kind of special treatment from 
HCFA in which they are allowed to be reimbursed for future costs 
and yet they do not have to prove that they actually incurred the 
costs? 

Mr. Hamel. No. 

Senator Collins. Mr. Murphy, the General Accounting Office re- 
port raises an issue of whether conflicts of interest, either actual 
ones or an appearance of a conflict, may have been a factor in the 
settlement of these cases. Could you please elaborate on what 
brought forth the conflict of interest issue? 

Mr. Murphy. Well, our OSI investigators came to the Office of 
General Counsel and asked whether, because the then-head of 
HCFA, Mr. Vladeck, had at one time been a director of one of the 
providers, whether that presented a legal problem from the view- 
point of the government’s ethics rules, and so that is how we got 
involved in it. 

The bottom line is that with respect to a black letter violation, 
there is not one here. Mr. Vladeck had not been a director of the 
provider for 3 years. The issue is whether under the regulations 
promulgated by the Office of Government Ethics he should have 
raised the issue and consulted with the ethics officer in HCFA. The 
provision reads that an employee who is concerned that their deal- 
ings would raise a question regarding their impartiality, then they 
should consult with the ethics officer. 

In our view, even though he had not been a director for several 
years, this would have raised an issue of his impartiality and he 
should have consulted. 

Senator Collins. Mr. Vladeck, it is my understanding, served as 
a director of HHC up almost to the point that he became the HCFA 
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Administrator. I believe he resigned as a director the month before 
he was confirmed, is that correct? 

Mr. Murphy. That is right. He resigned in April 1994. He had 
been a director, I believe, for 2 years prior to that. 

Senator Collins. So in your judgment, given his previous rela- 
tionship as a director of HHC and the magnitude of the money in- 
volved, it would have been prudent for him to seek advice from the 
agency ethics officer as to whether or not he had an appearance of 
a conflict of interest and should have recused himself? 

Mr. Murphy. I agree with your terminology. It would have been 
prudent for him to have done so. 

Senator Collins. I will be asking Mr. Vladeck whether he did so. 
If he did not do so, does it cast a further shadow on the impar- 
tiality of this decision, given that the rules were circumvented? 

Mr. Murphy. Well, I think these provisions of the government 
ethics rules really go to the confidence of the public in public serv- 
ants. Any time public servants act in ways that raise questions 
about their impartiality, it seems to me that the underlying pur- 
pose of the rules is being constrained. 

Senator Collins. Mr. Hast, the attorney for Mr. Vladeck yester- 
day sent me a letter that raises an issue about the propriety of Mr. 
Hamel’s involvement in this investigation given work that he had 
done on this investigation in a previous capacity with the Office of 
the Inspector General. Were you aware of that concern and could 
you comment to us on what actions you took? 

Mr. Hast. Yes, I am aware of that concern. When we hired Mr. 
Hamel approximately a year and a half ago at the Office of Special 
Investigations, we just sat down and discussed our health care pro- 
gram in our office, and one of the things that Mr. Hamel told me 
is because of prior investigations he had done with the HHS IG, 
he had questions as to how HCFA acted in making large settle- 
ments. Because of that, we had a meeting with the HHS IG and 
her staff and discussed large HCFA settlements and they said that 
they had not investigated any other than the very single settlement 
that Mr. Hamel had been involved in and they had never gone to 
HCFA and asked them about all of their settlements and that they 
did not have it in their work plan for this year and that they saw 
no reason that Mr. Hamel could not participate in an investigation 
based on the work he had done. 

We then went to the Department of Justice and discussed his 
prior involvement in work with the Department of Justice when he 
was with the HHS IG. The Department of Justice and the judicial 
district in which he worked both said that as long as he followed 
certain guidelines, there would be no problem in him participating 
in the investigations. 

We then proceeded to discuss this with your staff, and I know 
that your staff has discussed it with Senate counsel and it was de- 
termined that we would be able to proceed, and I feel that we have 
fulfilled all our obligations to have Mr. Hamel conduct this inves- 
tigation and I am very, very comfortable with how we handled it. 

Senator Collins. Thank you. Senator Levin. 

Senator Levin. Thank you, Madam Chairman. 

Mr. Hast, you say in your report that “HCFA would have pre- 
vailed if the matters were litigated.” Later on in the report, you say 
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“it is unlikely that any of the providers could have mounted strong 
defenses.” Those are sweeping conclusions on the substance. Your 
office told us that when you talked to the providers about these set- 
tlements, you asked only about the process, not about the sub- 
stance. In fact, one provider told us “GAO wanted to hear about 
what we got, not about what we gave up, and that is unfair.” 

Now, how could you make those conclusions that it is unlikely 
that any of the providers could have mounted strong defenses with- 
out talking to the providers about their views of the substance of 
the settlements, giving them a chance to tell you why they thought 
this money was owing to them? 

Mr. Hast. When we discussed the settlements with the pro- 
viders, there was a give and take and the providers did talk about 
their feelings on the settlements. Our analysis of why we felt they 
could not prevail is based on what the fiscal intermediary said, 
what the other HCFA individuals told us, and what the providers 
told us. In discussing this with our legal counsel, our analysis of 
that is that it was not likely that they could have prevailed. 

Senator Levin. Did you put into your report their arguments on 
the substance? 

Mr. Hast. No, we did not. 

Senator Levin. I want to read you something that the Visiting 
Nurses wrote us. Now, they only had a few hours to review this 
report. “The Visiting Nurses Service of New York” — I think you 
would agree, this is a reputable organization? 

Mr. Hast. Yes. 

Senator Levin. “■ — is extremely distressed about the March 2000 
GAO report. As part of its attack against the Health Care Financ- 
ing Administration, its allegedly inappropriate settlement of dis- 
putes with three providers, inaccurate and very damaging state- 
ments are made in the report about the behavior of the Visiting 
Nurses Service,” and then it says, “This statement seeks to correct 
some of the most egregious and inaccurate allegations in the re- 
port.” 

Jumping down to page 2, and I think the Chairman has put this 
report in the record, this statement of the Visiting Nurse Service 
of New York, page 2, “Contrary to the implication in the GAO re- 
port, the difference in length between Medicare and non-Medicare 
visits does not make it inappropriate for VNS to include such visits 
in its cost report. We resent and take issue with the implication in 
the report that the settlement agreement with HCFA would permit 
provider reimbursement for costs for which the provider would not 
otherwise be entitled. This conclusory statement is extremely dam- 
aging and totally inaccurate.” 

Now, you have given us a report in which you say that they are 
not entitled to this, that they in their settlement obtained some- 
thing that they were not entitled to receive. They, a highly rep- 
utable outfit, say that that is totally inaccurate, and then they go 
on and they say this is unfair and it is untrue and they say why 
they were entitled to this outcome. This is their position on the 
substance, and yet not one word do we get from the Visiting 
Nurses Service giving their side of the story in the GAO report. In- 
stead, we have your conclusion that they would not have prevailed, 
basing that on the fiscal intermediary of HCFA, which of course 
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takes the same position that HCFA would have taken and HCFA 
was arguing. 

Now, I must tell you, I think that that failure to give to this Sub- 
committee VNS’s argument on the substance as to why they believe 
they had a good case is unfair. I think it omits one side of the 
story; it fails to give us the arguments that they make so that we 
can see whether or not your conclusion, and after all, you base a 
great deal of your conclusion on a sub-conclusion that they would 
not have prevailed, and yet their argument as to why their case 
was meritorious is not even presented to us by the GAO. Why did 
you not ask them for the substance of their argument and why did 
you not put the substance of their argument in your report? 

Mr. Hast. I think in the interview process, we discussed the sub- 
stance of their argument, but I would like to point out that they 
requested the settlement. They are the ones that made phone calls 
to the Director of HCFA asking for the settlement. They were not 
interested in litigating. They wanted to settle prior to getting into 
litigation. Mr. Hamel may have a little bit more on the discussion 
of the substance. 

Mr. Hamel. Well, on the substance, we had substantial docu- 
mentation maintained by HCFA and the fiscal intermediary on 
what VNS’s arguments were for why they felt what they did was 
acceptable. We interviewed them. We heard what they believed 
was their case. But at the end of the day, they chose not to bring 
this case forward to the Provider Reimbursement Review Board. 
Instead, they chose to ask for a settlement. 

Senator Levin. Are you suggesting that people who propose that 
a claim be settled do not believe that they have a legitimate claim? 

Mr. Hamel. We did not suggest that they did not have a legiti- 
mate claim. 

Senator Levin. Did you not tell our staff that you did not ask the 
providers about the substance of the settlements, only the process? 
Is that correct, that that is what you told our staff? 

Mr. Hamel. I probably did say something to that effect to your 
staff. 

Senator Levin. And yet, you concluded in your report that they 
would have lost on the substance. Even though you did not ask 
them about their arguments on the substance, you did not present 
to this Committee their arguments on the substance, you concluded 
that they would have lost the case on the substance. I find that, 
frankly, startling. I find it a failure on the part of the GAO to give 
us the side of the story of the providers here. That is a critical part 
of the story. 

The process issues are important, by the way. I know we are 
going to be going into the process issues, and we should. But to 
suggest, to find, as you found in your report, that they would have 
lost this case without asking them about the merits of their case, 
without presenting to us what those arguments are, it seems to me 
is one side of the story and there is a very important other side 
of the story. 

We have two other providers, legitimate groups of hospitals, nu- 
merous hospitals, negotiating for years with millions and millions 
of dollars at stake relative to their survival financially with mil- 
lions of cases, patients, pieces of paper who would come into them, 
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and yet the providers are not asked, why is it you thought you 
were entitled to this? They were not asked, nor were we told their 
position. Instead, we are given a conclusion, that GAO thinks they 
would have lost on the merits. Therefore, these settlements are im- 
proper. I think that is wrong. I do not think it is consistent with 
what the GAO has done over the years. 

Now, let me ask you some questions, Mr. Hast. Did you conclude 
that Mr. Vladeck did anything illegal? 

Mr. Hast. No. 

Senator Levin. Did you conclude that Dr. Vladeck did anything 
criminal? 

Mr. Hast. No. 

Senator Levin. You have also suggested that Dr. Vladeck would 
not talk to you, that you invited him in and he would not talk to 
you. His attorney, Dr. Vladeck’s attorney, wrote a letter to the 
Committee saying that in October of last year, he notified Majority 
counsel that Dr. Vladeck was available for an interview — this is 
long before your report was completed — and he was told, and this 
is what he represents to us, I do not know if he was or not, that 
the train had left the station, that the GAO already was preparing 
a report. 

Now, why would you not take up Dr. Vladeck’s offer to talk to 
him since this was October 1999 and since there was apparently 
a grand jury proceeding? His attorney wanted that to be completed, 
as I understand it. It was completed and then he said, OK, we 
would be happy to have Dr. Vladeck talk to you, and yet you did 
not take up that offer, and yet conclude repeatedly that his failure 
to talk to you led to some kind of a negative implication. Why did 
you not talk to him last October? 

Mr. Hast. Between the middle of July and the middle of October, 
we contacted his attorney 15 times. On several of those occasions, 
his attorney told us he would set up an interview. The interview 
was set up. Two weeks would pass. At the 11th hour, he would can- 
cel the interview. That happened on numerous occasions. We asked 
the Committee to intercede to see if they could get him to come in. 
The Committee interceded. We continued with negotiations back 
and forth suggesting he would cooperate and be interviewed and 
then having him at the last minute decide not to. It appeared to 
be a delaying tactic. 

We also made an offer to Mr. Vladeck because of his concern 
about the prior case that was a grand jury matter that we would 
ask absolutely no questions about that settlement. We would just 
interview him on the other two settlements that surfaced after- 
wards. He did not come in on that offer. 

We had to process the report. We had a deadline to present it 
to the Committee. We gave him a final offer as to when we were 
able to interview him. The letter saying that he was available did 
not make it so. As we know, he did not really come in until a cou- 
ple days before this hearing, and those were continuing negotia- 
tions with the Committee. 

Senator Levin. So, basically, you disagree, then, with his law- 
yer’s letter that he in October of last year made a clear offer to 
come in and talk to you? 

Mr. Hast. I had no confidence that was a good faith offer. 
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Senator Levin. All right. Now, Mr. Murphy, I am puzzled by 
your conclusion on the conflicts of interest matter, and I want to 
read from the letter of the HCFA ethics official to the OGE con- 
firming an element of Dr. Vladeck’s ethics agreement, and here is 
the relevant paragraph. 

Senator Collins. Senator Levin, I am going to ask you to finish 
with that question so that we can go on to Senator Thompson. 

Senator Levin. I am sorry. I did not notice. I will pick that up 
next round. Thank you. 

Senator Collins. Senator Thompson. 

Chairman Thompson. Thank you very much, Madam Chairman. 

Could you explain a little bit about how the initial determination 
was made that these monies were owed by these providers? Were 
these initial determinations made by the so-called fiscal inter- 
mediaries? 

Mr. Hamel. Yes. 

Chairman Thompson. Such as Blue Cross-Blue Shield? Do you 
know who the intermediaries were in these cases? 

Mr. Hamel. Yes. United Government Services, which is a part of 
Blue Cross of Wisconsin, handles Visiting Nurse Service of New 
York. Empire Blue Cross handles New York City Health and Hos- 
pitals. And Blue Cross of California takes care of LA County. 

Chairman Thompson. All right, and what do they do? Do they 
go in and do an audit as such or how do they make the determina- 
tion that these monies are owed by these providers? 

Mr. Hamel. Every year, the providers submit a cost report which 
sets forth the basis for their reimbursement, and every year, the 
fiscal intermediary conducts an audit of that cost report and then 
determines, much like a tax return, sometimes there is money 
owing back and sometimes there is money owing to. That audit 
sets forth usually the basis of an overpayment. They are given a 
notice of program reimbursement, which is like a bill, which says 
you have to liquidate your debt, and providers have 180 days to file 
an appeal before the Provider Reimbursement Review Board if they 
contest it. 

Chairman Thompson. Do you have any history with regard to 
these fiscal intermediaries in terms of whether or not their assess- 
ments usually hold up or bear out or are challenged or overturned 
or can you generalize in any way with any degree of accuracy with 
regard to the reliability of these fiscal intermediaries? 

Mr. Hamel. No. We have never done any review work in that 
area. 

Chairman Thompson. Is part of your determination concerning 
the collectibility of this based upon the analysis of the fiscal inter- 
mediaries? 

Mr. Hamel. More so of also the HCFA officials in the regions. 

Chairman Thompson. All right. So these were not your unilat- 
eral determinations. As I understand it, you have to determine, or 
HCFA has to determine whether or not a particular claim fits the 
settlement criteria. Some do not even fit the settlement criteria and 
you cannot settle. One of the criteria for settlement is whether or 
not the provider can pay the claim, is that right? 

Mr. Hamel. That is correct. 
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Chairman Thompson. And one is whether or not HCFA would 
probably win, and another is whether it would cost more to collect 
than you might recover. Those are things that HCFA has to make 
a determination on before it can even fit a settlement criteria, is 
that right? 

Mr. Hamel. That is correct. 

Chairman Thompson. Is that what you relied upon in making 
your determination? 

Mr. Murphy. Senator, if I could follow up 

Chairman Thompson. Yes, go ahead. 

Mr. Murphy [continuing]. Because one of the things, there was 
a dialogue between the Office of Special Investigations and the law- 
yers in GAO. We do not know whether, if this were litigated, and 
we do not even know whether at the review board that HCFA has, 
whether the providers would have prevailed or not. In the end, we 
do not know whether this was fair or not, as Senator Levin has 
pointed out earlier. 

What we do know is that there are internal controls imposed by 
the Social Security Act, by the HCFA regulations and guidelines, 
and by the Claims Collection Act that are designed to assure the 
American public that decisions are not made arbitrarily, that they 
are made in accordance with the law and the regulations as writ- 
ten, and it was those internal controls that we found were not fol- 
lowed. So in the end, nobody knows whether these were fair or 
whether they were legal or not, and the reason is that the process 
was not followed. 

Now, what we found was that the fiscal intermediaries and 
HCFA officials pointed out that the providers had not given us doc- 
umentation that would substantiate their claims. Based upon that 
and based upon their opinion, we offered the view that they were 
unlikely to have mounted strong defenses. But in the end, we do 
not know what the litigation risk was because HCFA did not assess 
it. 

Chairman Thompson. That appears to be a reasonable conclu- 
sion on your part. You are not obligated to go in and retry the case 
and give us 600 pages of the merits and the arguments that the 
lawyers make back and forth. What we are interested in here, es- 
sentially, is the operational of governmental agencies. 

Mr. Murphy. That is right. We were not looking at the 
providers 

Chairman Thompson. That is what you are 

Mr. Murphy [continuing]. To see whether their claims were 
valid. We were looking at HCFA officials and what they did. 

Chairman Thompson. With regard to this and these settlements, 
two of the settlement agreements, as has been pointed out, per- 
mitted the providers to obtain reimbursement for future costs that 
are not otherwise compensable under the Medicare program. HCFA 
also waived interest on the claims and permitted repayment in in- 
stallments for one of the agreement despite contrary directions in 
its internal guidance, is that correct? 

Mr. Murphy. That is correct. 

Mr. Hast. In fact, Senator, the president of that home health 
care agency requested the secrecy agreement, according to Mr. 
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Booth, because they were worried about bad publicity had that 
agreement been made public. 

Chairman Thompson. You say two of the settlements permitted 
the providers to obtain reimbursement for future costs that you al- 
ready said would not be documented. Those were the two New 
York provider, is that correct? 

Mr. Hast. Yes. 

Chairman Thompson. And I noticed here, we have been talking 
in round numbers, but the New York City Health and Hospital 
Corporation, the HHC that Dr. Vladeck was associated with before 
he went to HCFA, that claim was for $155 million and was settled 
for $25 million. 

Mr. Hast. That is correct. 

Chairman Thompson. Is that correct? 

Mr. Hast. That is correct. 

Chairman Thompson. And in the agreement with VNS, that is 
the Visiting Nurse Service in New York, HCFA allowed VNS to add 
a specified number of hours to its Medicare average for all future 
years regardless of the number of hours that services were actually 
rendered, is that correct? 

Mr. Hast. That is correct. 

Chairman Thompson. And in the agreement with HHC, HCFA 
allowed HHC to continue to bill for bad debts without any docu- 
mentation to support those costs, is that correct? 

Mr. Hast. That is correct. 

Chairman Thompson. And in the case of LA County, HCFA did 
not require LA County to meet recordkeeping requirements gen- 
erally required by Medicare? 

Mr. Hamel. Well, they did not specifically say in the agreement 
that you do not have to, unlike the New York City Health and Hos- 
pitals agreement. However, HCFA officials in the regional office 
had complained that LA County had been “a problem child” for 
them in their oversight and that they wanted a provision in the 
settlement that would ensure or at least guarantee that LA County 
would try to meet those requirements, and they did not get that. 

Chairman Thompson. In the 96 settlements you reviewed, how 
many included the kind of provisions referenced in the settlement 
agreements I mentioned? 

Mr. Hast. None of the other ones. 

Chairman Thompson. And these three settlement agreements 
constituted 66 percent of all Medicare overpayment settlements 
since 1991? 

Mr. Hast. That is correct. 

Chairman Thompson. Neither of these three agreements were 
approved by the Department of Justice? 

Mr. Hast. That is correct. 

Chairman Thompson. Neither of these three agreements was ap- 
proved even by the Office of General Counsel within HCFA? 

Mr. Hast. Not even reviewed by the Office of General Counsel 
in HCFA. 

Chairman Thompson. Neither of these three agreements was re- 
viewed by any government attorney at any time? 

Mr. Hast. That is correct. 

Chairman Thompson. I believe that is all. 
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Senator Collins. Thank you, Senator Thompson. Senator Dur- 
bin. 


OPENING STATEMENT OF SENATOR DURBIN 

Senator Durbin. Thank you, Madam Chair, and I would like to 
ask that my opening remarks be made a part of the record. 

Senator Collins. Without objection. 

Senator Durbin. Thank you. 

[The prepared opening statement of Senator Durbin follows:] 

PREPARED OPENING STATEMENT OF SENATOR DURBIN 

Madam Chairman and Senator Levin, thank you. I appreciate the opportunity to 
join you today. I have supported your continuing efforts, Chairman Collins, to exam- 
ine weaknesses in the Medicare program which threaten the integrity of this critical 
safety valve that ensures the delivery of health care to 39 million seniors and dis- 
abled individuals in our country — a program which paid out $169.5 billion last year. 
Under your leadership over the last 3 years, this Subcommittee has undertaken sev- 
eral important inquiries into various deficiencies in how the program operates which 
make it susceptible to fraud and abuse and to explore solutions to address these 
problems. 

Earlier this month, the HHS Inspector General released new figures about Medi- 
care program losses — funds wasted through fraud, mistakes and other problems. In 
1999, such losses inched up to $13.5 billion after falling for 2 consecutive years. 
Nearly 8 cents out of every dollar paid by Medicare last year was wasted. The pro- 
gram paid out $169.5 billion last year. In 1998, the program lost 7 cents on every 
dollar, or about $12.6 billion. In 1996, the first year the comprehensive Medicare 
audit was done, overpayments accounted for 14 cents of every dollar spent, or $23 
billion. In 1997, 11 cents on the dollar, or $20 billion, was lost. 

I applaud the continued success of Operation Restore Trust, an effective anti- 
fraud program launched by President Clinton and one of our witnesses today, Dr. 
Bruce Vladeck when he was at HCFA’s helm. When the results of the first com- 
prehensive audit of 1996 payments was published, Dr. Vladeck explained how 
HCFA worked shoulder to shoulder with the auditors and welcomed their findings 
as a roadmap for further improvements. In a USA Today article Dr. Vladeck then 
wrote, “In its 31 years, Medicare has vastly improved the health and welfare of sen- 
iors and disabled citizens. We are the world’s largest health-care insurer, processing 
800 million claims a year at a far lower administrative cost than any private com- 
pany. But only in the last 5 years have modern accounting principles and the stand- 
ards that go with them been applied — making Medicare run more like a business.” 

Today’s hearing takes a somewhat different tack than some of our previous in- 
quiries, focusing attention on some of the complexities in how this massive program 
interacts financially with those who provide and deliver health care services to pro- 
gram beneficiaries. 

I have reviewed GAO’s Report to be released today and the written statements 
submitted by those who have been invited to testify. GAO’s report raises some par- 
ticular issues about the processes involved in recovering overpayments. I certainly 
hope today’s forum will be an opportunity to hear fully from witnesses and put these 
issues in context and proper perspective. I wish to associate myself with the con- 
cerns outlined in the opening remarks of Senator Levin. I am troubled that the pro- 
viders in the cases examined are not here to present their perspectives. I am par- 
ticularly concerned that some of GAO’s assertions and conclusions may convey mis- 
taken or inaccurate impressions about the propriety of what actually occurred in 
these cases and about what happens in the routine administrative cost adjustment 
procedures used in the course of dispensing Federal funds to providers and recoup- 
ing overpayment amounts when such are identified. 

I hope we can create a clear, accurate, and fair record today and, as a result, ex- 
amine whether there are any bases for seeking legislative changes or other correc- 
tive steps to clarify any legal ambiguities in collecting amounts owed to the govern- 
ment and to improve the processes for prompt recovery of overpayments. Above all, 
we must ensure that the vital reputation of the Medicare program remains strong 
and untarnished. 

I welcome and look forward to hearing from the panelists. 
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Senator Durbin. I would like to ask as a preliminary question, 
Mr. Murphy, you are General Counsel at GAO, so I am assuming 
correctly you are an attorney. Mr. Hast and Mr. Hamel, are either 
of you attorneys? 

Mr. Hamel. No, sir. 

Mr. Hast. No. 

Senator Durbin. The reason I ask that is that I found really 
troubling the line of questioning which my colleague, Senator 
Levin, has raised. This report is unusual, and I have seen scores 
or maybe hundreds of GAO reports, particularly in that it focuses 
on that three largest Medicare overpayment settlements were im- 
proper, and yet questioning by Senator Levin has led me to con- 
clude that you are not being as forthcoming as you should in terms 
of the GAO efforts to fully investigate the merits of these claims 
before drawing some rather sweeping conclusions as to whether or 
not they were improper. 

There is an instruction given in courts of law across America 
which says that the jury may take into consideration the failure of 
the moving party or prosecutor to either call a witness or to bring 
forward testimony, and the jury may conclude that if they have not 
called such a witness or elicited such testimony, that it is likely 
that that testimony or witness would not have helped the govern- 
ment, would not have helped the movant. 

I find it interesting that not only did you not question the sub- 
stance of the agreements and settlements that are the reason for 
your investigation, but that we are not calling any of those parties 
today before this Committee to talk about whether or not this was, 
in fact, fair or proper. How can you draw conclusions as sweeping 
as saying that had these matters been litigated — let me quote di- 
rectly — “Providers were all able to pay the entire overpayment 
amount. HCFA would have prevailed if the matters were litigated. 
The amount of recovery would have exceeded the cost of collecting 
each of these multi-million-dollar debts” — if you, in fact, did not get 
into the substance of the claims that were before you? 

Mr. Hast. Well, I think we did get into the substance of the 
claim, and I would like to just clarify a little bit. When we talk 
about improper settlements, we are talking about the lack of inter- 
nal controls by HCFA or following their own internal controls 
caused these settlements to be made by HCFA improperly, not 
talking about what the hospitals or the home health care agency 
did, but the improperness of the settlements is the failure of HCFA 
to follow its own internal guidance in how they settled the 
claim 

Senator Durbin. Oh, but that is not what you say. 

Mr. Hast. Let me 

Senator Durbin. I will let you finish, but that is not what you 
said. 

Mr. Hast. I will go to the second part of it, also. When we talk 
about litigation risk and we talk about the fact that we believe 
they would prevail, when we spoke to the health care providers, 
they basically gave no excuses. Their excuse for not being able to 
keep documentation is there is just too much of it. We cannot do 
it. I mean, they did not come up with reasons that we found to be 
credible. 
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When we said that we believe they are able to pay the entire 
amount, in two of them, HCFA had already withheld the money, 
so they had the money. If they did not give it back, they had been 
paid in full by those two providers. The home health care agency 
had set up a reserve of about two-thirds of the money, $56 million, 
so most of the money to pay it back was either already in HCFA’s 
hands and they would not have had to return it, or it was in the 
health care 

Senator Durbin. Mr. Hast, following procedural guidelines is one 
thing. Going to the substance, and you have raised some questions 
which I would bet we could have 2 days of hearings with any one 
of these parties over, whether they had an ability to pay, whether 
there were underpayments by HCFA that might have been claimed 
as set-offs. This could go on for a long time. It is a lot of money. 
One of these cases was pending over 11 years, if I am not mis- 
taken, before HCFA. 

And what you have found are, as I can conclude here, three tech- 
nical and procedural questions which are raised by GAO in their 
report, and, therefore, you have concluded that had you taken this 
to court, the government would have won, in your words, if liti- 
gated, the government would have succeeded. I just find that very 
troubling, to reach those conclusions. 

This is the Sherlock Holmes barking dog. This dog is nowhere to 
be found, neither in your investigation nor in this Committee hear- 
ing, and for you to reach these conclusions and to really cast a 
shadow over the efforts of Mr. Vladeck as well as career employees 
at HCFA I think goes a little bit beyond what the GAO has done 
in any report that I have seen. 

Let me ask Mr. Hamel this question. Mr. Hamel, this has really 
become kind of a personal crusade for you, as I gather. First, you 
worked on this case with the Department of Health and Human 
Services, is that correct? 

Mr. Hamel. First of all, it has not been a crusade. Second of all, 
there was only one matter which I did have an affiliation with of 
the three. 

Senator Durbin. But did you not work on this first with the De- 
partment of Health and Human Services? 

Mr. Hamel. Well, I take exception to the matter as if GAO’s mat- 
ter was all three combined. I worked on one of the three matters. 

Senator Durbin. Let us stick with that one. Did you not work on 
that case with the Department of Health and Human Services? 

Mr. Hamel. Absolutely. 

Senator Durbin. And then you took the same case over to the 
U.S. Attorney’s Office in their investigation, is that correct? 

Mr. Hamel. I am not going to comment on that. 

Senator Durbin. Excuse me? 

Mr. Hamel. I cannot comment on that matter. I can talk about 
the Inspector General’s work, but I cannot comment on matters in- 
volving the U.S. Attorney’s Office. 

Mr. Murphy. Senator, I think he is referring to Rule 6(e) in the 
Rules of Criminal Procedure and his ability to discuss grand jury 
matters because of that rule. 

Senator Durbin. OK. Well, I am going to ask Madam Chair, 
then, that we make as part of the record here a letter from March 
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27, the year 2000, sent, I believe, to both the Chairman and Sen- 
ator Levin, and it was sent by the attorney who represented Mr. 
Vladeck, I hope I pronounce his name correctly, Robert Anello with 
a New York law firm, Morvillo, Abramowitz. The only reason I 
make this part of the record, or ask that it be made part of the 
record, is it states clearly that Mr. Hamel was involved in the in- 
vestigation of this case with the U.S. Attorney’s Office for the 
Southern District of New York, and if he does not want to comment 
for whatever reason, that is entirely his prerogative. But I would 
ask that this be part of the record. 

Senator Collins. Senator Levin [sic], it has already been marked 
as an exhibit and will be included in the record. 1 

Senator Durbin. Then not commenting on whether or not you 
would confirm or deny what has been said here by this attorney, 
you pursued this case again with the General Accounting Office, is 
that correct? 

Mr. Hamel. A portion of it, yes. 

Senator Durbin. OK. Let me ask you this. Are you an attorney? 

Mr. Hamel. No. 

Senator Durbin. I will ask Mr. Murphy then, as an attorney, if 
you were representing a client before a grand jury and you were 
asked to submit to an investigation by the GAO while that inves- 
tigation was underway with the grand jury, would you have any 
second thoughts about testifying before the GAO while there was 
a pending grand jury investigation? 

Mr. Murphy. There is no doubt in my mind that I would not 
want my client testifying in front of GAO. 

Senator Durbin. Neither would I, and I think that is one of the 
reasons Mr. Vladeck did not, and to use this against him at this 
point, suggesting that there was something untoward or suspicious, 
I think is wrong. I think it also should be a matter of record, as 
noted — let us assume for the record that it is true, we can ask you 
for your own comments — that in October 1999, Mr. Vladeck’s attor- 
ney let the GAO know that he was available if they wanted to ask 
questions and was told, and I quote here from the letter, “the train 
had left the station.” The GAO did not want to hear him. Is that 
correct? Mr. Hast, do you know? 

Mr. Hast. I think I commented before that we had given him a 
deadline at which time our report was going to be written. By that 
time, he was negotiating with the Committee and the Committee 
had told us they would continue to try to interview Mr. Vladeck, 
which they did, but that we would close out our report with the in- 
formation we had at that time. But the investigation by the Com- 
mittee was ongoing. They continued to negotiate with Mr. Vladeck 
and we would not have been able to write our report until last 
Thursday had we waited until the time that they finally produced 
Mr. Vladeck to give any type of deposition. 

Senator Durbin. So you had a publication deadline that you were 
faced with? 

Mr. Hast. Yes. 

Senator Durbin. And you have heard Mr. Murphy’s testimony 
here that, as an attorney, he would not have suggested to Mr. 


1 See Exhibit No. 19 which appears in the Appendix on page 124. 
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Vladeck to submit to the GAO questioning if there was a case 
pending before a grand jury. I am just asking, based on that, the 
suggestion that he was uncooperative by not speaking to the GAO 
really does not tell the whole story, does it? 

Mr. Hast. I would stand by that on two out of the three. I under- 
stand that in the one, which I think he knew was already closed, 
to be perfectly honest with you, but on the other two that had only 
surfaced through the GAO investigation, there was no pending in- 
vestigation by the Department of Justice and I could see no reason 
for him as a former public official not to explain to us his actions 
in those two settlements. 

Senator Durbin. Can I ask you one other question? You say in 
your report that you conducted your investigation from May 
through December 1999, and if Mr. Vladeck’s attorney agreed that 
he was willing to provide information to the GAO in October 1999, 
apparently that was before you had concluded your investigation. 

Mr. Hast. Our investigation concludes once we have finished our 
vetting process, which as I am sure you know takes a period of 
time. That period from October to November was moving it through 
the GAO process. 

Senator Durbin. So you were moving through your internal pro- 
cedural process 

Mr. Hast. Yes. 

Senator Durbin [continuing]. But again, your procedural process, 
I do not think, should go to the question of the substance of this 
issue. I think Mr. Vladeck did the prudent thing. As an attorney, 
that is what I would have advised him to do, and to suggest that 
he was not cooperative, I do not believe is altogether accurate. 

Can I mention one other thing? This Federal Claims Collection 
Act, which I do not know much about but I am learning, is appar- 
ently controversial. There is a HCFA memo which we have been 
given where they go to great length to suggest that your conclusion 
about its application in this case may be wrong. Are you familiar 
with that, Mr. Murphy? 

Mr. Murphy. Yes. I actually saw that just a few days ago, Sen- 
ator. I have read it. 

Senator Durbin. Do you understand that even within HCFA, 
there is some question as to whether the first conclusion of the 
GAO of impropriety here may not even apply? 

Mr. Murphy. I read that letter, yes, sir, or that memo. 

Senator Durbin. So certainly within HCFA, there is — and per- 
haps with other agencies — there is some difference of opinion as to 
whether the Federal Claims Collection Act even applies to this 
case. 

Mr. Murphy. I cannot argue with that, because I have read that 
legal memo. 

Senator Durbin. OK. 

Senator Collins. Senator Durbin, your time has expired, as you 
can see from the light there. 

Senator Durbin. I am sorry. 

Senator Collins. The light on the table apparently is not work- 
ing as it should. 

Senator Durbin. Thank you, Madam Chair. 
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Senator Collins. We have a number of other witnesses to get to. 
I know there are additional questions. I am going to suggest we do 
one final very brief round of 3 minutes each. 

Mr. Hast and Mr. Murphy, I want to follow up on a point that 
Senator Durbin just raised. I want to show you Exhibit l, 1 which 
is an excerpt from HCFA’s own regulations concerning debt collec- 
tion, its own regulations, and as you can see, it clearly states that 
HCFA refers all claims that exceed $100,000 or such higher 
amounts as the Attorney General may prescribe, and that has not 
happened, to the Department of Justice or the GAO — I realize GAO 
has been taken out of it now — but for the compromise of claims. As 
far as you know, was this regulation in effect at the time that the 
three claims we are discussing were being compromised? 

Mr. Murphy. It was in effect, Madam Chairman. 

Senator Collins. And was it HCFA’s usual practice to refer to 
the Department of Justice claims over $100,000 for which settle- 
ments were being proposed? 

Mr. Murphy. It was their practice to refer claims that had been 
determined by fiscal intermediaries over $100,000 to the Depart- 
ment of Justice. 

Senator Collins. And these claims were way over $100,000, cor- 
rect? 

Mr. Murphy. They were. 

Senator Collins. Mr. Hast, did GAO’s investigation determine 
that this was, therefore, not in keeping with HCFA’s usual practice 
that these three very large claims, the largest in the last decade, 
were not referred to the Department of Justice when their own reg- 
ulations very clearly state that they should be? 

Mr. Hast. That is exactly what we found. 

Senator Collins. Mr. Hast, an issue has been raised about 
whether it is likely that the providers would have prevailed in liti- 
gation had they gone forward. Now, I realize, as Mr. Murphy said, 
that none of us knows for certain what would have happened had 
we gone forward, had the claims gone through the normal process 
and not been circumvented, but would it not have been very un- 
likely that providers would be able to prevail when they did not 
have the documentation to support the claims that were in dispute? 
Mr. Hast? 

Mr. Hast. Yes, that was our opinion. 

Senator Collins. And was that the basis for your conclusion that 
they were unlikely to prevail? 

Mr. Hast. Yes, that was. 

Senator Collins. And your opinion in this matter was shared by 
the fiscal intermediaries, is that not correct? 

Mr. Hast. By the fiscal intermediaries and by HCFA officials in 
the regions. 

Senator Collins. So the lower-level HCFA officials, the regional 
officials who knew the providers, plus the fiscal intermediaries who 
handle these kinds of claims at the first level agreed that they 
thought they could prevail? 

Mr. Hast. That is right. 


1 See Exhibit No. 1 which appears in the Appendix on page 101. 
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Senator Collins. I am going to ask you one final question. Mr. 
Hast, do you believe that these settlements were in the best inter- 
ests of the government? 

Mr. Hast. Because of HCFA’s lack of following their internal con- 
trols, there is no way to positively know that. But HCFA, Mr. 
Booth, who negotiated the settlements for HCFA and did that for 
a living, told us they were not in the best interest of the govern- 
ment, and individuals that worked in the regions that reviewed 
overpayments for over 20 years told us they believed they were not 
in the best interest of the government, as did the fiscal inter- 
mediaries. The people that do this for a living believed this was not 
in the best interest of the government. 

Senator Collins. Thank you, and thank you very much for your 
testimony this morning. 

Senator Levin. 

Senator Levin. Thank you, Madam Chairman. 

The fiscal intermediaries are agents for HCFA, right? 

Mr. Hast. Yes. 

Senator Levin. And they make certain assessments as to what 
they believe is owing to HCFA from these providers, is that not cor- 
rect? 

Mr. Hast. That is correct. 

Senator Levin. And you have given us a chart, I believe you have 
that in front of you, of all of the HCFA overpayment settlements? 1 

Mr. Hast. Yes, I do. 

Senator Levin. That is the 96 that have been referred to? 

Mr. Hast. I do. 

Senator Levin. And when you go down all these alleged overpay- 
ments by the intermediaries, in most if not all cases, HCFA ended 
up agreeing that their fiscal intermediaries’ assessment of overpay- 
ment was not either provable or was not perfect. They ended up 
settling all these cases, did they not, or just about all these cases? 

Mr. Hast. Some of them were bankruptcies and so forth, but yes. 

Senator Levin. They settled most of them? 

Mr. Hast. They settled most of them. 

Senator Levin. So, for instance, take a look at number nine, Cen- 
tury City Hospital, California. The fiscal intermediary said that 
there was an overpayment of $239,000, but they ended up paying 
the hospital $180,000, right? 

Mr. Hast. That is correct. 

Senator Levin. As a matter of fact, was there not a confiden- 
tiality agreement in that one? Take a look at your last column 
there. 

Mr. Hast. I would say yes. 

Senator Levin. Thank you. 

Mr. Hast. There were about six other ones that had them, yes. 

Senator Levin. There were other confidentiality agreements be- 
sides these three, were there not? 

Mr. Hast. Out of the 96, there were six or seven. 

Senator Levin. So this was not unique? 

Mr. Hast. Unusual, not unique. 


1 Chart referred to is a GAO work product — not publically available. 
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Senator Levin. Right. Is it not true that there were other con- 
fidentiality agreements, just to be straight? 

Mr. Hast. It is true. 

Senator Levin. Thank you. Look at number ten, Cleveland Clin- 
ic. The fiscal intermediary said there was an overpayment of 
$648,000, correct? 

Mr. Hast. Yes. 

Senator Levin. HCFA ended up paying $300,000, right? 

Mr. Hast. Yes. 

Senator Levin. And there was a confidentiality agreement there, 
right? 

Mr. Hast. There was. 

Senator Levin. And then look at number 13, Howard University. 
The so-called fiscal intermediary said that Howard owed them $58 
million, right, owed the government? 

Mr. Hast. That is right. 

Senator Levin. And then it ended up that Howard paid the gov- 
ernment $10 million, is that correct? Is that correct, without going 
into the whole history, because you have only got 3 minutes. 

Mr. Hast. It is correct. 

Senator Levin. Thank you. Now, take a look at all of these 
claims, National Medical Enterprises, number 15. The fiscal inter- 
mediary said $2.6 million was owing the government, right? 

Mr. Hast. Yes. 

Senator Levin. But the government ended up paying $2.4 mil- 
lion, right? 

Mr. Hast. Yes. 

Senator Levin. So case after case after case, we figure that the 
amount of payments ended up to be about the same percentage as 
the payments in these cases. By the way, you can make your own 
assessment, but I do not want to run out of time here. 

Mr. Murphy, I am puzzled by your conclusion on the conflicts of 
interest issue. The HCFA ethics official asked the OGE to confirm 
certain elements of Dr. Vladeck’s ethics agreement, and here is the 
relevant paragraph. This is when he was hired, OK, because he 
had these prior connections. He is required by 5 CFR for a period 
of 1 year — 1 year — following his resignation to consider the need 
for a recusal from personal and substantial participation in an offi- 
cial capacity in any particular matter. That was approved by the 
Office of Government Ethics, is that correct? 

Mr. Murphy. Absolutely, yes. 

Senator Levin. And how many years after his resignation was 
his involvement, to the extent there was involvement here that had 
taken place? 

Mr. Murphy. I think it was almost 3 years. 

Senator Levin. All right. 

Senator Collins. Senator, your time has expired. Senator 
Thompson. 

Chairman Thompson. Well, that being the case, then, why was 
Mr. Vladeck trying to stay out of this? My understanding was that 
he was kind of giving instructions as to what to do kind of behind 
the scenes, but he did not want to be out front on it, is that not 
correct? 

Mr. Hast. That is correct. 



28 


Chairman Thompson. Well, if there was no conflict of interest 
problem under the law, then it has to raise the question. Perhaps, 
just perhaps Mr. Vladeck thought that although there might not be 
a technical conflict of interest under the law that it might not look 
too good for an administrator who had been previously on the 
board of this entity to be pressuring these people to go against 
their own rules and procedures and secretly cut a deal for $25 mil- 
lion for a claim of $155 million. Perhaps he thought that might not 
look very good. I agree with Mr. Vladeck. That does not look very 
good, and I think it is very important that we keep our eye on the 
ball. 

An official in a department, especially a lower-level official in a 
department, cannot cut a deal on his own behalf with regard to a 
claim that the government has for a few cents on the dollar in 
hopes that maybe ultimately when all the trials are conducted, per- 
haps these people did not owe the government all that much money 
anyway, or that after we have hearings on the subject, maybe we 
can attack the GAO because of their motivations or something like 
that. Government officials cannot do that. They cannot go against 
their own rules. They cannot hide these deals from the attorneys. 
They cannot keep these things out of the hands of the Justice De- 
partment or their own attorneys. They cannot stand back behind 
a tree and pressure others to do their work for them when it goes 
against the interest of the government. That is what all of this is 
about, and I think you have done a fine job in pointing that out. 
Thank you very much. 

Senator Collins. Thank you, Senator. Senator Durbin. 

Senator Durbin. Thank you, Madam Chair. 

I tried to read this Federal Claims Collection Act, which is your 
number one reason for arguing that this whole process by HCFA 
was unfair and improper, and I will tell you, this is really a chal- 
lenge for any law student, lawyer, or law professor to try to figure 
out what this law means. We have seen one paragraph of it, just 
two or three paragraphs down, completely conflicting instructions 
in terms of whether or not these matters need to be submitted to 
the Department of Justice. There is a lengthy memo here from 
HCFA saying that refers to compromises. This was a settlement be- 
fore an administrative hearing and it does not apply. So there is 
clearly a difference of opinion, and you have made your case on 
this. I really think that if that is what you are relying on to convict 
or condemn, that it is a thin read. 

May I ask specifically, it has been stated in your report and 
again at this hearing that Mr. Booth said, “the settlements were 
not in the best interest of the government.” I am quoting from your 
report, not quoting from Mr. Booth because you did not put it in 
quotation marks. Were those his exact words? 

Mr. Hamel. I have to take a look in the report. 

Senator Durbin. Well, I am anxious for you to do it, because he 
is going to be here in a little while and he says in his statement 
that he will give before this Committee under oath, “I believed at 
the time the settlements were appropriate.” So he has either had 
a change of heart or perhaps what you are representing to the 
Committee is not what he said. 
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Mr. Hamel. No, he said they were not in the best interest of the 
government. I do not know whether he quoted it with quote marks 
around it in the report. That is what I was looking for. 

Senator Durbin. But those were his words, they were not in the 
best interest of the government? 

Mr. Hamel. That is correct. 

Senator Durbin. Was that the extent of his statement? He did 
not go any further? 

Mr. Hamel. Oh, well, there was substantive discussion about set- 
tlements, but we asked him at the end of the day, were these in 
the best interest of the government and he said no. 

Senator Durbin. In the context of, if we could have received 
more money from these providers, it would have been better for the 
government, or in the context that it was illegal or improper to 
reach these settlements? Give us a context for that statement that 
has been oft quoted. 

Mr. Hast. I think that Mr. Booth told us that he believed he was 
asked to go outside the normal procedures and he was uncomfort- 
able with being asked to go outside the normal procedures and he 
did it as an accommodation for Mr. Booth. He said that both he 
and Mr. Ault were uncomfortable with it and they knew full well 
that these needed to go to their OGC. 

Senator Durbin. Well, we will have a chance to ask him directly 
because his statement, which will be under oath, suggests other- 
wise. 

Secondly, the question of who would have prevailed if this case 
had gone to court, I think has been beaten to death here and need 
not go any further, but I think the fact that these providers are not 
here today and they were not brought into this to a level to judge 
the substance really raises a question about that. 

Finally, let me just say, the last point that you make about the 
ethics here, I am anxious to hear Mr. Vladeck because your conclu- 
sion says, “More importantly, his participation in the largest of 
these settlements raise conflict of interest concerns which we could 
not resolve given his refusal to meet with us,” and I think it has 
been at least indicated by his attorney that he was prepared to 
meet with you, and that is the third point that you made of the 
three. 

I think he could have erred on the side of prudence and sub- 
mitted this to an ethics evaluation because of his past connection 
and then some conclusion might have been reached. But to base 
the whole case on that question, or really coming down to that 
question, really is not what I have seen in the past from the GAO 
and I certainly hope that subsequent testimony will clarify this. 
Thank you. 

Senator Collins. Would you like to respond to that, Mr. Hast, 
or would you just as soon be excused at this point? 

Mr. Hast. No, we stand behind what we have submitted in this 
report. 

Senator Collins. Thank you for your testimony. 

I would now like to call forth our second panel of witnesses this 
morning. Both of these witnesses are currently employed in the re- 
gional offices of the Health Care Financing Administration. 
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Our first witness is Jean Ohl, who is a Technical Health Insur- 
ance Specialist in HCFA’s San Francisco Office. Tony Seubert is a 
Payment Specialist at HCFA’s regional office in New York. Both 
these individuals participated in the settlement negotiations that 
resulted in the eventual compromise of Medicare claims in the 
cases involving LA County and the Health and Hospitals Corpora- 
tion of New York. 

Would you please stand so that I can swear you in. Do you swear 
that the testimony you are about to give to the Subcommittee will 
be the truth, the whole truth, and nothing but the truth, so help 
you, God? 

Ms. Ohl. I do. 

Mr. Seubert. I do. 

Senator Collins. Thank you. First of all, I want to thank you 
very much for being here today. I realize that this is very difficult 
for you, and indeed, Ms. Ohl’s lawyer has expressed concerns to the 
Subcommittee staff about possible retaliation for her testimony. I 
want to give you my personal assurance that if there is any such 
action taken against either of you for telling the truth before us 
today, that I will personally get involved. We count on our civil 
servants to do what they believe is right and to tell the truth to 
members of Congress, and I just want you to have that personal 
assurance. I know it is very difficult, nonetheless, to be here today 
and I appreciate your willingness to help us better understand the 
circumstances of these settlements. 

Ms. Ohl, do you have a statement you would like to make? 

Ms. Ohl. No, Madam Chairman, I do not have a statement. 

Senator Collins. Mr. Seubert, do you have a statement you 
would like to make? 

Mr. Seubert. No, I do not. 

Senator Collins. Thank you. I am going to proceed right to 
questions, then. I am going to ask each of you to be sure the micro- 
phone is right in front of you. They are very directional and it is 
difficult for us to hear you if you are not speaking directly into the 
microphone. 

Ms. Ohl, how long have you worked for HCFA and what is your 
current position? 

TESTIMONY OF JEAN OHL, TECHNICAL HEALTH INSURANCE 

SPECIALIST, HEALTH CARE FINANCING ADMINISTRATION 

Ms. Ohl. I joined HCFA in 1978 as an Audit and Reimbursement 
Specialist in the Division of Medicare. From that position, I moved 
into Audit and Reimbursement in Medicaid. In 1992, I became 
Manager over the branch that contains the Audit and Reimburse- 
ment Section. And in September 1999, I moved out of management 
into my current position, which is a technical health insurance spe- 
cialist specializing in fraud and abuse and other special projects. 

Senator Collins. So you have been with HCFA for more than 20 
years, is that correct? 

Ms. Ohl. That is correct. 

Senator Collins. At the time of your involvement with HCFA’s 
settlement with LA County, what was your job title and responsi- 
bility? 
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Ms. Ohl. I was Branch Manager over the branch that was Pro- 
gram Safeguards in the Division of Medicare. 

Senator Collins. How did you first become involved in the nego- 
tiations with LA County to resolve the disputed reimbursement 
claims? 

Ms. Ohl. In mid-October 1996, one of my staff on my Audit and 
Reimbursement Section, Gary Terada, was asked by another indi- 
vidual in Medicaid to look at a letter that was sent him by LA 
County explaining that Medicare had owed LA County Hospital 
some reimbursement. Mr. Coupar, who was the individual in Med- 
icaid that came to Mr. Terada, because Mr. Coupar did not know 
any of this, and had asked Mr. Terada to look into this, and as 
Branch Manager, Mr. Terada kept me informed. 

In early November, then, another letter came in from LA County, 
again as a result of some information that Mr. Terada had passed 
back to Mr. Coupar, and this early November letter again dis- 
cussed some of these issues. Then in mid-November, we received in 
the regional office an E-mail from Mr. Booth in central office HCFA 
asking us what we were doing about — if we were doing anything, 
even, with respect to a settlement on LA County. 

Senator Collins. At some point during the settlement process, 
did Mr. Booth inform you that he was taking the matter away from 
the regional office and that he would handle the settlement nego- 
tiations from HCFA’s central office in Washington? 

Ms. Ohl. He wrote an E-mail saying that he believed they could 
move it faster than the fiscal intermediary could because of a lack 
of documentation. 

Senator Collins. And this is the issue where LA County pro- 
vided some documents but they did not support the claims that 
were in dispute, is that correct? 

Ms. Ohl. They were not able to provide acceptable documenta- 
tion to support what they had claimed on their cost report and 
which they had under appeal at that time with the PRRB. 

Senator Collins. Was it unusual for you to lose jurisdiction over 
the settlement of a claim in your region? Was it unusual for it to 
be taken out of the region and to be handled by Washington? 

Ms. Ohl. Well, actually, this is an independent appeal process 
that HCFA is not to interfere in. It is a provider’s due process, and 
HCFA is — tries to stay out of it so it keeps its independence. We 
are very conscious about the appeals process being independent. 

Senator Collins. Do you recall in your 22 years working for 
HCFA any other case in which it was taken out of the region and 
handled at Washington? 

Ms. Ohl. I do not. 

Senator Collins. So this was the only case that you remember 
in your 22 years at HCFA? 

Ms. Ohl. This was very unusual, yes, the only one I remember. 

Senator Collins. And did Mr. Booth ever tell you that he was 
under direction from Mr. Vladeck, HCFA’s Administrator, to re- 
solve the dispute? 

Ms. Ohl. Yes, he did. He said he was doing this as a personal 
favor to Mr. Vladeck. 

Senator Collins. He said that he was handling it as a personal 
favor to Mr. Vladeck? 
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Ms. Ohl. That is correct. 

Senator Collins. Did he mention that part of the purpose was 
to get more money for LA County? 

Ms. Ohl. Yes, he did. 

Senator Collins. What is your understanding of the Federal 
Claims Collection Act? Do you believe that the Justice Department 
does need to sign off on settlements exceeding $100,000, based on 
your experience? 

Ms. Ohl. Yes, they do. 

Senator Collins. So in your opinion, had you been handling this 
case in the normal course, had it not been so highly unusual, in 
fact, unique in your career, the LA County settlement would have 
been referred to both the Office of General Counsel and the Depart- 
ment of Justice for review and approval? 

Ms. Ohl. Yes, that is correct. 

Senator Collins. Ms. Ohl, did you and the other officials in the 
regional office think that the LA County settlement was a good 
deal for the Medicare trust fund? 

Ms. Ohl. No. In fact, I had documented my concerns in an E- 
mail to our central office and I stated in that E-mail that I did not 
think this was in Medicare’s best interest 

Senator Collins. Let 

Ms. Ohl. And I was not alone in this. The whole regional office 
is very much behind me in this position. 

Senator Collins. So all of your colleagues who are familiar with 
this case agreed with you that this was not in the best interest of 
the Medicare trust fund? 

Ms. Ohl. Those of us working in the Medicare program, that is 
correct. 

Senator Collins. And they were upset about what was hap- 
pening? 

Ms. Ohl. That is correct. 

Senator Collins. Could I show you the E-mail that you sent to 
Mr. Booth responding to his request for comments on the draft of 
the proposed agreement. 1 Now, again, is it accurate that you sent 
this E-mail because you wanted to be on record that you were very 
dissatisfied with this settlement, you thought it was a bad deal for 
the government? 

Ms. Ohl. Yes. 

Senator Collins. And you told my staff that you were shocked 
when you saw the proposed settlement and the terms of the settle- 
ment. Why was that? 

Ms. Ohl. I was shocked because the original amounts that were 
claimed on the hospital cost reports for LA County totaled about 
$12 million that were under appeal with the PRRB. And, additional 
documentation that LA County had provided to central office had 
shown various issues that they felt were a little bit higher than 
that. They had eventually raised that amount to somewhere 
around $32.5 million. And, I thought that was the last I had heard 
of what figures we were talking. 

So in early March 1997, when we got the proposal to look at the 
settlement agreement, it had $51 million in there, and I was very 


1 See Exhibit No. 3 which appears in the Appendix on page 103. 
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surprised — extremely surprised, to say the least. I went back to my 
staff to ask for an explanation, to see if he could explain it. He was 
able to come up with some documents to show me that in mid-Jan- 
uary 1997, Mr. Booth had sent some documents LA County had 
provided to the fiscal intermediary to get a background explanation 
of what the issues were, and in there, the figures actually totaled 
about $53.6 million. So, actually, further on in this very same E- 
mail, I asked for an explanation of my assumption being that the 
$51 million settlement was on the $53.6 million, because that is all 
I knew about. 

Senator Collins. Was one of your concerns, and I believe it says 
in the E-mail that the basic dispute between LA County and the 
fiscal intermediary is one of recordkeeping and billing require- 
ments or the lack of supporting documentation, rather than a dif- 
ference in policy interpretation? 

Ms. Ohl. That is correct. The biggest portion of this was bad 
debts. LA County had actually several times delayed their hearing 
on that particular issue because they did not have documentation 
to support their position, and they had actually sent letters to the 
PRRB asking for delays because they did not have documentation. 

Senator Collins. So were you essentially warning Mr. Booth 
that LA County could not prove its claims for reimbursement under 
Medicare? 

Ms. Ohl. They would not be able to, in my opinion or the opinion 
of the fiscal intermediary, to be able to justify all of what they were 
claiming. 

Senator Collins. Did you believe LA County was getting special 
treatment? 

Ms. Ohl. Yes, I did. 

Senator Collins. Are you aware of any other providers in your 
region that have received this kind of special treatment? 

Ms. Ohl. No, I am not. 

Senator Collins. Is that part of the reason why you were so 
upset about this settlement? 

Ms. Ohl. I believe that was the major reason. A process like this 
circumvented the normal procedures and allowed special consider- 
ation. If something like that were to get out, it would set very bad 
precedents and we would be inundated with additional requests, 
and it was clearly outside the authority we in the regional office 
would have to deal with these. 

Senator Collins. Is it fair, Ms. Ohl, to say that you thought 
HCFA was simply giving LA County the money without regard to 
whether they were entitled legally to reimbursement under Medi- 
care? 

Ms. Ohl. I cannot say what documentation LA County finally 
provided to central office, but all of the documentation that we had 
seen in the regional office or that our fiscal intermediary had seen 
clearly did not support the amounts that were being claimed in 
these numbers. 

Senator Collins. Thank you. Senator Levin. 

Senator Levin. Thank you, Madam Chairman. 

When we say LA County, is that like a group of hospitals? 

Ms. Ohl. They have, I am not sure of the number, but it is eight 
to ten hospitals. 
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Senator Levin. And they have a lot of health care centers? 

Ms. Ohl. Yes, they do. 

Senator Levin. Could there be as many as 40 or 50 health care 
centers? 

Ms. Ohl. I am not sure what you mean by health care centers, 
but they have a lot of outpatient departments associated with each 
of those hospitals and there are probably even more than that 
number. 

Senator Levin. The figures we have are that there are about 3 
million outpatient visits a year at these facilities and that they 
total 54. Would that sound within the ballpark? 

Ms. Ohl. I would not know, sir. 

Senator Levin. Could that be possible? I mean, could it be mil- 
lions of outpatient visits a year? 

Ms. Ohl. It could definitely be. LA County is tremendously large. 

Senator Levin. And there was a problem, a dispute, whatever 
you want to call it, a billing difference that covered years starting 
in the early 1980’s? 

Ms. Ohl. There were actually two different types of problems we 
were dealing with. We were dealing with LA County’s inability to 
actually submit claims for services provided, and that was actually 
in another part of the division that I did not have first-hand knowl- 
edge on. The part that I was looking at was the audit side, where 
it talked about the reimbursement and identification of costs in- 
volved. With bad debts, that falls under my area, and that would 
be the coinsurance, the deductible portion of the claims that should 
have been billed. And yes, they did have problems actually submit- 
ting claims. 

Senator Levin. And this problem that existed for about — since 
the early 1980’s, so there was an ongoing problem about billings 
and reimbursements with a whole bunch of hospitals here, is that 
correct? 

Ms. Ohl. My understanding on that side, on the claims side, is 
that LA County was developing new computer systems and billing 
systems that were supposed to be ready in 1992 or 1993. Again, it 
is not my primary area of responsibility, but those are — I had been 
told by the contractor rep for Blue Cross of California at the time. 

Senator Levin. Now, HCFA had actually had money in its hands 
which the Los Angeles Hospital claimed, is that correct? In other 
words, was there not, once this process began, a decision by HCFA 
to hold up on certain reimbursements, to hold back on certain re- 
imbursements, is that correct? 

Ms. Ohl. HCFA does not hold back on reimbursement. It pays — 
when the claim comes in, it makes an interim determination and 
pays that amount. There is a final settlement, and that goes on 
through the cost report at the end of the fiscal year. Then the fiscal 
intermediary is responsible for settling that cost report through an 
audit-type process and that audit process would make adjustments 
for any costs that the auditors would find to be not Medicare-re- 
lated, inappropriate, unreasonable, unnecessary, and that would be 
an adjusted amount. Then there would be a claim that would go 
out called an NPR, the Notice of Program Reimbursement, and at 
that point in time is when Medicare, if there was an overpayment, 
would demand payment back on that. 
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Senator Levin. In addition to demanding payment back, they 
also would withhold money that would be otherwise owing to the 
hospitals, is that correct? 

Ms. Ohl. Only withhold after giving the provider an opportunity 
to pay or ask for an extended repayment plan, and if neither one 
of those were met, then they would be put on withhold. 

Senator Levin. Was about $53 million then withheld here from 
these hospitals? 

Ms. Ohl. I could not say. I do not know where the $53 million 
came from. 

Senator Levin. You do not know how much money was withheld, 
if any, from these hospitals? 

Ms. Ohl. I am trying to understand how to — try to figure out 
how to explain the process to you, sir. The cost report may have 
actually even come up with an underpayment and a payment may 
have been made at that point in time. I do not know. I did not go 
back in the history and see that process. The $53 million figure 
came from LA County, I presume. I do not know what it is based 
on, nor do I know if it was ever even included in the cost report 
for there ever to have been a withholding on it. 

Senator Levin. So you do not know whether there was an NPR 
relative to these hospitals? 

Ms. Ohl. There is an NPR related to them, but the NPR, in that, 
there is only $12 million in dispute. 

Senator Levin. Is it fair to say there were a lot of unresolved re- 
imbursement claims between HCFA and the hospitals? 

Ms. Ohl. Unresolved reimbursement adjustments on the cost re- 
port. 

Senator Levin. Right, and that they had been outstanding, these 
differences, disputes, for many, many years? 

Ms. Ohl. That is correct. In fact, they were actually scheduled 
to be heard by the PRRB and delayed at the request of LA County. 

Senator Levin. And the unresolved claims had gone back as far 
as the early 1980’s, is that accurate, do you know? 

Ms. Ohl. I have heard as early as 1981, but I believe at this 
point in time things had been settled up until about 1986, 1987, 
1988, so there is really only at this point in time going back to the 
latter part of the 1980’s. 

Senator Levin. Let me read you a letter which was received, I 
believe yesterday, from Congressman Waxman, that I would ask to 
be made part of the record. 1 

Senator Collins. Without objection. 

Senator Levin. “It has come to my attention that the Senate 
Governmental Affairs Subcommittee is conducting a hearing tomor- 
row concerning how HCFA settled certain Medicare claims in 1996, 
including some claims relating to public hospitals in LA County. I 
thought it might be useful to give you some context on this issue.” 

“During the 1995-96 period, LA County was in a period of severe 
fiscal crisis with alarming implications for the continued viability 
of the public hospital system. There were threats of bankruptcy 
and some were even suggesting that the county would have to walk 
away entirely from their obligations to serve the poor. There was 


1 See Exhibit No. 28 which appears in the Appendix on page 246. 
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probably not a member of the LA delegation of either party who 
was not aware of the serious threat posed to continuing health care 
services to the many poor and uninsured persons who were served 
by these providers.” 

“During that period, the California State administration under 
Governor Wilson supported and forwarded to HCFA proposals for 
a waiver of certain Medicaid requirements, and during the discus- 
sions of the county and State with HCFA, the severity of the prob- 
lem facing the LA health system was undoubtedly impressed on 
HCFA and other officials in the administration. Many members of 
the delegation, I am sure, urged HCFA officials to act appropriately 
and responsively in whatever areas were before them to aid the 
county in avoiding what loomed as a public health disaster. In 
other words, we wanted to assure that inattention or bureaucratic 
delays in resolving resolvable issues were avoided to the extent 
possible.” 

Were you familiar with the effort on the part of the California 
delegation and the governor to get this matter resolved because of 
the financial circumstances of the hospitals? 

Ms. Ohl. I knew on the Medicaid side of our regional office that 
they were working in trying to see what could be done, but I did 
not know the details related to that. 

Senator Levin. Thank you. Thank you, Madam Chair. 

Senator Collins. Thank you. Senator Thompson. 

Chairman Thompson. Thank you very much. 

Mr. Seubert, let me ask you some questions, and I have several 
questions and I will try to get through them as fast as I can here. 
I understand that you have worked for HCFA since 1976? 

TESTIMONY OF TONY SEUBERT, PAYMENT SPECIALIST, 
HEALTH CARE FINANCING ADMINISTRATION 

Mr. Seubert. That is correct. 

Chairman Thompson. You are currently a Payment Specialist in 
the New York Regional Office? 

Mr. Seubert. Correct. 

Chairman Thompson. You previously worked in overpayment re- 
view for many years, is that right? 

Mr. Seubert. I did. 

Chairman Thompson. You became aware of the settlement nego- 
tiations between the New York City Health and Hospital Corpora- 
tion, HHC, and HCFA. As I understand, in the spring of 1996, 
Chuck Booth called the regional office to tell you about a meeting 
that was being set up at your office with Empire, the fiscal inter- 
mediary, and HHC to discuss the appeals, is that correct? 

Mr. Seubert. That is correct. 

Chairman Thompson. What was the purpose of this meeting? 

Mr. Seubert. As I understood it, the purpose was to initiate a 
discussion between the provider, Health and Hospital Corporation, 
and HCFA to see if there could not be some settlement reached or 
some breaking of the logjam. 

Chairman Thompson. When Mr. Booth arrived in New York, did 
you offer to help him in any way? 

Mr. Seubert. I did. 

Chairman Thompson. What was Mr. Booth’s response? 
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Mr. Seubert. Mr. Booth cautioned me. I think his words were, 
“Do yourself a favor, stay away from this.” 

Chairman Thompson. What did you think Mr. Booth meant by 
that statement? 

Mr. Seubert. I took it to be a caution that this was highly sen- 
sitive in nature and that there would be some rocky shoals and 
that I might be wise to give it some distance and just sit at the 
table. 

Chairman Thompson. Did you attend that first meeting? 

Mr. Seubert. I did. 

Chairman Thompson. Did you find the meeting to be unusual in 
any way? 

Mr. Seubert. I did, Senator. 

Chairman Thompson. Why was it unusual? 

Mr. Seubert. Similar to the situation that I just heard Jean Ohl 
explain in California, the bad debt issue was a prominent issue 
under discussion. Bad debt is a relatively straightforward issue. It 
is a matter of producing documentation to substantiate a provider’s 
claim for reimbursement. Essentially, it is to show that there was, 
in fact, treatment made and that that claim for payment had gone 
unpaid and that all necessary action had been made to collect that 
debt. 

It became apparent during the course of discussion that the fiscal 
intermediary, Empire Blue Cross, felt very strongly that the docu- 
mentation requirements had not been met. At some point during 
the discussion, Mr. Booth offered a suggestion that something 
called the disproportionate share percentage be inserted in lieu of 
actual hard documentation for bad debts, and that was very un- 
usual. 

Chairman Thompson. And why was that unusual? 

Mr. Seubert. Well, it would be a proxy in lieu of documentation. 
Normally, Medicare, we work as an entitlement program 

Chairman Thompson. In other words, was he suggesting a settle- 
ment on behalf of HCFA that was based on no empirical data? 

Mr. Seubert. That is correct, no supportable document, or no 
supportable, auditable documentation. 

Chairman Thompson. Did anyone else find that meeting to be 
unusual? 

Mr. Seubert. Yes, Senator. 

Chairman Thompson. Who? 

Mr. Seubert. Well, the auditors I spoke to at Empire Blue Cross 
and the Director of Audit and Reimbursement were somewhat dis- 
turbed by it. 

Chairman Thompson. Would this be a Mary Adam from Empire? 

Mr. Seubert. She was and still is the Director of Audit and Re- 
imbursement at Empire. 

Chairman Thompson. Was she one of the ones who expressed 
shock or surprise? 

Mr. Seubert. Yes. 

Chairman Thompson. At Mr. Booth’s comments and methodology 
for resolving the bad debt claim? 

Mr. Seubert. Yes. 

Chairman Thompson. Is it my understanding that you did not 
attend additional meetings related to the settlement negotiations? 
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Mr. Seubert. That was the only meeting I attended. 

Chairman Thompson. Why? 

Mr. Seubert. To be candid, I was kind of disturbed by the out- 
come of the meeting and the direction it was taking, and frankly, 
I did not want to be sitting somewhere like here today. [Laughter.] 

Chairman Thompson. Well, I would rather be sitting here with 
your story than some of the other stories that we are going to hear. 

Do you believe that HCFA gave HHC special treatment? 

Mr. Seubert. I do. 

Chairman Thompson. Were they trying to cut a special break for 
HCFA? 

Mr. Seubert. It appeared so. Well, not for HCFA, but for the 
Health and Hospital Corporation. 

Chairman Thompson. I am sorry, for HHC. What has been your 
experience with regard to HHC? 

Mr. Seubert. They were a troubled provider chain. At any point 
in time, there were about a dozen hospitals, sometimes more, some- 
times a few less depending on who was still in business, but when 
I say troubled, their documentation or their ability to produce docu- 
ments to substantiate costs that were claimed by the Medicare or 
in the Medicare program were less than good. 

Chairman Thompson. What is HHC’s history at HCFA, how they 
have been treated? 

Mr. Seubert. Well, they had a record for appealing almost every- 
thing. I think at the time that this settlement was reached, there 
was somewhat in excess of 100 appeals pending and they were 
tardy in allowing us in to perform audits and they were tardy in 
producing documentation. They were a problem provider, which is 
not to say that they did not have a lot of work to do. In terms of 
our dealings with them, though, they were unable to substantiate 
costs with frequency. 

Chairman Thompson. Did they have a reputation as to how they 
were treated at HCFA? 

Mr. Seubert. I think they were treated with kid gloves over the 
years because they did deal with a large number of inner-city hos- 
pitals and a poor population. 

Chairman Thompson. Were you concerned that the settlement 
was not proper? 

Mr. Seubert. I was. 

Chairman Thompson. Explain that a little bit. 

Mr. Seubert. I was concerned with two things. We have already 
talked about the Federal Claims Collection Act, and I think that 
that was still a factor. My understanding is that under the Federal 
Claims Collection Act, any time there is in excess of $100,000 in 
controversy, and HCFA did have a claim substantially in excess of 
that amount, that the Department of Justice was supposed to sign 
off on any agreements that were reached. 

I do think there was collection made on the original debt and 
some of that might not have been totally under the Federal Claims 
Collection Act. But it is my understanding that part of the debt 
was still outstanding and the part that was collected was under ap- 
peal. In fact, the whole amount was under appeal to the Provider 
Reimbursement Review Board, but as Jean Ohl testified, normally, 
HCFA’s position is one of non-involvement in the process once an 
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appeal is initiated before the Provider Reimbursement Review 
Board. 

Chairman Thompson. But they were involved in the process in 
this case big-time? 

Mr. Seubert. Yes. 

Chairman Thompson. Do you think HCFA has the authority to 
agree to compensate HHC for bad debts in the past or into the fu- 
ture without requiring HHC to provide proof of the costs that they 
were claiming? 

Mr. Seubert. In the past, I would say yes, as long it is under 
the threshold of $100,000 because there was precedent for settle- 
ments being reached based on secondary evidence. Into the future, 
I would say absolutely not. 

Chairman Thompson. Have you ever seen the actual settlement 
agreement with HHC? 

Mr. Seubert. I did, subsequently. 

Chairman Thompson. From what you know of the settlement, do 
you think it was a good deal for the Medicare trust fund? 

Mr. Seubert. I will only address the bad debts, because that is 
the only thing I had a discussion about with the folks at Empire 
Blue Cross, and that was the largest part of the settlement. I spoke 
to the Empire auditors at length about it, and based upon the dis- 
cussions I had with them, I would say resoundingly, no, it was not 
a good deal. 

Chairman Thompson. Did HHC have any proof whatsoever for 
bad debts? 

Mr. Seubert. My understanding is they had some and they were 
compensated for the proof that they presented. The issue revolved 
around those debts that were unsubstantiated. 

Chairman Thompson. Did you think HHC would have prevailed 
on the merits of its appeals if they had gone before the PRRB? 

Mr. Seubert. Well, clearly, no. I have not looked at their audit 
papers, but if something is unsubstantiated, again, this is an enti- 
tlement program and the burden is on the provider in the first in- 
stance to submit documentation. If documentation does not sub- 
stantiate the claim, it cannot be supported upon appeal. 

Chairman Thompson. There is a provision on page 2 of the set- 
tlement agreement, 1 paragraph 1(b), which as I understand it 
binds HCFA to compensate HHC for a certain percentage of all fu- 
ture bad debt claims without requiring HHC to prove that they in- 
curred those costs. Are you familiar with that part of the agree- 
ment? 

Mr. Seubert. I am. I have read that part of the agreement. 

Chairman Thompson. What is your view of this clause of the 
HHC agreement? 

Mr. Seubert. I find it mystifying. Barring an approved waiver 
agreement, it basically carves out an exception for Health and Hos- 
pital Corporation as opposed to all other providers in the Medicare 
program. 

Chairman Thompson. Do you believe this settlement subverts 
the audit process? 

Mr. Seubert. I do. 


1 See Exhibit No. 21b. which appears in the Appendix on page 137. 
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Chairman Thompson. Well, I do not know of anything that I can 
add to that, other than to thank both of you. We have seen these 
problems that HCFA has had in times past and now we are under- 
standing why. But we also see that there are some people on the 
inside trying to do the right thing, and I want to tell you how much 
I appreciate it and associate myself with the statements of the 
Chairman. 

Senator Collins. Thank you, Senator. Senator Durbin. 

Senator Durbin. Thank you, Madam Chair. 

I just have a few brief questions. I want to clarify here. The GAO 
report states that HCFA agreed to accept about 36 percent of the 
total principal at issue in the LA County case and the Visiting 
Nurses case. Is that your understanding? 

Mr. Seubert. Senator, I am unfamiliar with those two cases. The 
only one I have a familiarity with is the Health and Hospital Corp. 

Senator Durbin. Do you have any familiarity with those? 

Ms. Ohl. I have not seen the GAO report, so I cannot comment 
on what it might have said. 

Senator Durbin. Well, the reason I raise that question is that I 
am told that, according to the numbers in the statement from Mr. 
Booth, the total amount at issue in Los Angeles County and HHC 
was $273 million. Is that your understanding? 

Ms. Ohl. In Los Angeles County, what was claimed on the cost 
report and that was under appeal was closer to the $12 million fig- 
ure I referenced earlier. And then as Mr. Booth asked for addi- 
tional documentation from LA County, those issues grew in num- 
bers and I cannot discuss what made them up because I never saw 
any documentation. 

Senator Durbin. Then I will pursue this question with Mr. 
Booth. I do not want to put you on the spot on something you are 
not familiar with, but it is my understanding that the total amount 
at issue in LA County and HHC was $273 million and the settle- 
ment was for $181 million, recovery of about 67 percent, and that 
the Visiting Nurses matter was settled for over 70 percent of the 
disputed claim. I just want to make sure that that is clarified. 

But could I ask you this, Ms. Ohl, if you would. I read in the tes- 
timony we are going to receive from Mr. Vladeck that this Los An- 
geles County situation was, he characterized, a potentially massive 
public health crisis and might have forced hospitals to close and 
outpatient facilities to close, as well, due to lack of funds. Do you 
think that is a fair characterization? 

Ms. Ohl. I am not familiar with the details at that time. LA 
County, in fact, I mentioned it in my E-mail, that it does a lot of 
indigent care, a lot of that type of stuff, but I do not understand — 
from the documentation and discussions I had with Blue Cross of 
California, there is evidence that some of the amounts in those fig- 
ures were for patients or individuals who were not Medicare bene- 
ficiaries. So I did not understand how we could use Medicare trust 
fund dollars to pay for those, and I suggested alternatives in my 
E-mail, such as grant program. 

Senator Durbin. Again, that raises the question about why the 
GAO did not go into more depth in terms of the substance of this 
claim, and I do not understand that still, why they did not do so 
after they made some rather sweeping conclusions about whether 
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the amount of settlement was adequate. But thank you very much 
for your testimony. 

Senator Collins. I want to thank you both for being here today 
and for your complete and candid responses to questioning. 

Senator Levin. May I ask one more question? 

Senator Collins. If it is quick. 

Senator Levin. Thank you, Madam Chairman. 

There was a claim that HHS had against HCFA, is that not cor- 
rect? 

Mr. Seubert. HHC, Health and Hospital Corp. 

Senator Levin. I am sorry. HHC had a claim against HCFA be- 
cause HCFA had withheld a significant amount of money, is that 
right? 

Mr. Seubert. It was an appeal. They had an appeal of monies 
that they claimed against HCFA. 

Senator Levin. But that money was basically withheld by HCFA, 
was it not? 

Mr. Seubert. I believe it was partially withheld. I believe some 
was still outstanding and some had been 

Senator Levin. Do you know about how much money? Would it 
be in the $100 million range? 

Mr. Seubert. I think initially, the amount in controversy was in 
the $100 million range, but how much was still outstanding, I am 
not certain of, Senator. 

Senator Levin. But is it possible that there was $100 million 
that HCFA had withheld that HHC was claiming? Is that possible? 

Mr. Seubert. It is. 

Senator Levin. Because sometimes we talk about overpayments, 
claims and so forth. In this case, I understand, money, a signifi- 
cant, large amount of money, had been withheld by HCFA which 
HHC claimed, and that is what the dispute was about. In ordinary 
parlance, it was a claim that HHC had against HCFA for money 
which had been withheld by HCFA. 

But we talked to Rick Langfelder, of HHC about the documenta- 
tion. He said that HHC had given HCFA a room full of documents 
on their bad debts. Did they give a large number of documents on 
bad debts? 

Mr. Seubert. My understanding is, yes, it was a — because there 
were at least 12 hospitals involved and bad debt, by its very na- 
ture, particularly on the outpatient side, involves one record for 
each claim paid, so there was quite 

Senator Levin. Does HHC have 11 hospitals, three skilled nurs- 
ing facilities, and service perhaps 5 million outpatients a year? 

Mr. Seubert. That sounds accurate. 

Senator Levin. And the settlement in question here covered 
about 11 years, is that correct, from 1982 to 1993? 

Mr. Seubert. My understanding was 1983 to 1993, yes. 

Senator Levin. Eighty-three to 

Mr. Seubert. Eighty-three to 1993 was my understanding. 

Senator Levin. Thank you both for coming forward. 

Senator Collins. Again, I very much appreciate your testimony 
and your coming forward and explaining the circumstances of these 
cases to us. Thank you. 

Mr. Seubert. Thank you, Senators. 
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Senator Collins. Our next witness this morning is Charles 
Booth, who is currently the Director of the Financial Services 
Group for the Health Care Financing Administration. Mr. Booth 
executed the three overpayment settlements at the center of the 
Subcommittee’s investigation. He has been an employee of HCFA 
since 1977, but actually originally joined the Medicare program at 
its inception in 1965 when he was employed by the Social Security 
Administration. 

I would now like to administer the oath to you. Do you swear 
that the testimony you are about to give will be the truth, the 
whole truth, and nothing but the truth, so help you, God? 

Mr. Booth. I do. 

Senator Collins. Thank you, Mr. Booth. Mr. Booth, would you 
like to proceed with your statement? 

TESTIMONY OF CHARLES R. BOOTH , 1 DIRECTOR, FINANCIAL 

SERVICES GROUP, HEALTH CARE FINANCING ADMINISTRA- 
TION 

Mr. Booth. Thank you, Madam Chairman. Madam Chairman 
and members of the Subcommittee, good morning. My name is 
Charles R. Booth. I am a career Federal employee and have worked 
for the Federal Government for 40 years. I am Director of the Fi- 
nancial Services Group, Office of Financial Management in the 
Health Care Financing Administration. In that position, I am re- 
sponsible for the management of the agency’s current administra- 
tive budget and spending. I have held this position since July 
1977 — 1997, excuse me. 

From 1984 through 1994, I was the Director of the Office of Pay- 
ment Policy in the Bureau of Policy Development. In about 1988, 
the name of the office was changed from the Office of Reimburse- 
ment Policy and the name of the bureau was changed from the Bu- 
reau of Eligibility, Reimbursement, and Coverage, but the func- 
tions were essentially the same. 

I directed a staff to determine the administrative policies for rea- 
sonable cost reimbursement, reasonable charge payment, and pay- 
ment under a variety of fee schedules as Congress enacted them 
over the years. In addition, when disputes arose about the meaning 
of various policy interpretations, my staff and I responded to those 
inquiries. Some of those disputes involved the Office of the General 
Counsel of Health and Human Services. I was the person they con- 
sulted about HCFA’s views on whether to settle or appeal certain 
cases, including those that arose from decisions issued by the Pro- 
vider Reimbursement Review Board. 

In November 1994, there was a reorganization within the Bureau 
of Policy Development and my role changed somewhat. I assumed 
more responsibilities for hospitals but no longer had the payment 
policy responsibility for physician services, home health agencies, 
or skilled nursing facilities. I held that position until July 1997. 

A dispute arose in the early 1990’s between the Visiting Nurses 
Service of New York, VNS, and its fiscal intermediary, United Gov- 
ernment Services. United Government Services had reviewed cer- 
tain costs for this home health agency which it wanted to disallow. 


1 The prepared statement of Mr. Booth appears in the Appendix on page 78. 
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Because the consequences were very significant, United Govern- 
ment Services discussed them with members of my staff and me. 
Representatives from VNS also met with us. Those meetings oc- 
curred in the fall of 1993. There were also a variety of phone calls 
with United Government Services representatives and other phone 
calls with an attorney representing Visiting Nurses Services. 

Visiting Nurses clearly wanted to reach some compromise with 
United Government Services before any final decisions were made. 
United Government Services asked us in late February 1994 if 
HCFA was in agreement with its proposed action. After checking 
with Thomas Ault, who at the time was the Director of the Bureau 
of Policy Development and my immediate superior, we said we 
were. 

United Government Services issued its decisions, those are No- 
tices of Program Reimbursement, at the end of February 1994. 
Within a few days, Mr. Ault directed me to find a way to settle this 
issue. He asked me to meet with representatives from Visiting 
Nurses Services to find some middle ground because the amount at 
issue was too great. He indicated this needed to be accomplished 
quickly. 

As a result, I met with representatives from Visiting Nurses 
Service and United Government Services on or about March 10, 
1994, and we reached an agreement. The settlement agreement 
was drafted by United Government Services, was reviewed at 
length by Visiting Nurses Service, United Government Services, 
and me, and finally signed in April 1995. 

The main issue in this dispute was whether the length of time 
Visiting Nurses Services claimed for nurses aides’ visits was rea- 
sonable. Visiting Nurses served a large Medicaid population as well 
as a large Medicare population. The aides provided services to the 
Medicaid population that went beyond those for which Medicare 
would normally pay. These included homemaker services such as 
food shopping. While the average length of the Medicare visit was 
a little over 3 hours, the average length of the Medicaid visit was 
about 12 hours. Visiting Nurses Services claimed that we should 
average all the aide visit time for all patients and that Medicare 
should pay the cost based on that average for aide visits provided 
for Medicare beneficiaries. 

United Government Services contended the aide visits for Med- 
icaid beneficiaries were not like those provided to Medicare bene- 
ficiaries and that Medicare should pay only for the time the aides 
spent with Medicare patients, carving those out from the other vis- 
its. Costs for several years were at issue. United Government Serv- 
ices was proposing to disallow about $93 million. As a result of the 
settlement, Visiting Nurses Services paid the Government approxi- 
mately $67 million. 

In late January 1996, Mr. Ault, still my immediate supervisor, 
gave me a note dated January 19, 1996, from Rick Langfelder to 
his boss, Maria Mitchell. Mr. Ault told me to look into it, contact 
Mr. Langfelder, find out what was going on. Mr. Langfelder worked 
for the New York Health and Hospitals Corporation, HHC, an 
agency of the New York City Government that operated several 
hospitals. It was not clear from the January 19 note what the 
issues were. 
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I did contact Mr. Langfelder, met with him and others from HHC 
in February 1996. There were several issues HHC had with its fis- 
cal intermediary, Empire Blue Cross, going back to the early 
1980’s. We discussed these issues again in May. However, by then, 
I had heard directly from Bruce Vladeck, the Administrator of the 
Health Care Financing Administration from May 1993 until Sep- 
tember 1997. Dr. Vladeck inquired about what progress was being 
made to settle the issues raised by HHC. He was obviously dis- 
appointed by the lack of progress in settling these issues and ex- 
pressed his strong desire to see more progress. 

I met again with Langfelder and the others from HHC at the 
HCFA regional office in New York. That meeting took place in 
June. Representatives from Empire also attended. I had called Wil- 
liam Toby, the Regional Administrator in New York, to ask if we 
could use space in his office as I believed it would be better to meet 
there than at HHC. Tony Seubert attended the meeting for Mr. 
Toby. We discussed the issues and HHC’s estimate of the value of 
those issues but made little progress toward resolution. 

Dr. Vladeck inquired about the status of the negotiation soon 
after the June meeting. He advised me that he needed to “report 
to the 6th floor.” I took that to mean the Department’s Office of the 
Secretary, but Dr. Vladeck provided no further description. Par- 
enthetically, it is common within the agency to refer to the 6th 
floor as meaning the Office of the Secretary. 

He was clearly not happy that very little progress had been made 
at the June meeting. I recall sending him an E-mail saying that 
I believed that if we moved quickly to settle the issues, we would 
end up paying more money. His reply was that he wanted it settled 
very quickly, that it was worth the extra money. I took this to be 
his clear direction to settle the issues. 

An agreement was reached in mid-August. That meeting was 
also at the regional office. Empire drafted the settlement agree- 
ment, which was reviewed by all the parties and signed in mid- 
September. The issues settled were worth approximately $200 mil- 
lion and Empire paid HHC approximately $130 million. 

In November 1996, I received a phone call from an analyst in the 
Office of Research and Demonstrations of the Health Care Financ- 
ing Administration advising that Dr. Vladeck wanted me to look 
into a dispute between the Los Angeles County Hospitals and their 
fiscal intermediary, Blue Cross of California. I had a short discus- 
sion with Dr. Vladeck in late November or early December 1996, 
when he advised me that the time pressure was not quite so se- 
vere. It was very clear to me that this was a directive from Dr. 
Vladeck that he wanted this matter settled, as well. 

I contacted representatives from Los Angeles County, had discus- 
sions with representatives from Blue Cross of California, and 
reached a settlement agreement with county representatives in late 
February 1997. As with HHC, there were several issues in dispute. 
I drafted a settlement agreement along similar lines as the HHC 
agreement and sent it to representative from Los Angeles County, 
the fiscal intermediary, and the HCFA regional office in San Fran- 
cisco. The agreement was revised somewhat and signed and Blue 
Cross paid Los Angeles County about $51 million. The value of the 
issues in dispute was about $73 million. 
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I believed at the time and I believe now that I was acting under 
the express direction of Mr. Ault in the first instance and Dr. 
Vladeck in the latter two. I believed at the time the settlements 
were appropriate. I now know that I should not have agreed to or 
signed those settlements without the involvement of the Depart- 
ment’s Office of General Counsel and agreement from the Depart- 
ment of Justice. At no time did I intend to violate any rules, regu- 
lations, or laws. 

I have spent 33 years of my 40-year career working for the Medi- 
care program, and I have tried to work for the best interests of 
Medicare beneficiaries and the Medicare program during this pe- 
riod. Thank you. I will try to respond to any of your questions. 

Senator Collins. Thank you, Mr. Booth. 

Mr. Booth, you just mentioned that you have been with the 
Medicare program since its inception, for more than 30 years. Dur- 
ing that time, were there other occasions in which the Adminis- 
trator of HCFA called you and directed you to settle cases like 
these three? 

Mr. Booth. No, Madam Chairman, there were not. 

Senator Collins. So 

Mr. Booth. May I say, there were other situations in which peo- 
ple came to see me saying the administrator sent them. I normally 
did not believe them. These were the only three where now — in the 
first instance, in VNS, I dealt only with Mr. Ault until after the 
agreement was made. In the second 2, I dealt with Dr. Vladeck di- 
rectly. 

Senator Collins. In your deposition, you said that the request 
came from Mr. Ault but clearly he was acting at the behest of Mr. 
Vladeck, is that correct? 

Mr. Booth. I thought I said that was my belief. 

Senator Collins. OK. 

Mr. Booth. But Dr. Vladeck had no contact with me on the VNS 
matter until after the VNS matter had been settled. 

Senator Collins. But did on the other 2? 

Mr. Booth. But did on the other 2. 

Senator Collins. On those 2, those were the only times in your 
more than 30-year career when the direction clearly came from the 
administrator? 

Mr. Booth. Yes, but let me say that I was in the policy position 
from 1984 to basically July 1997. Those are the only times the ad- 
ministrator would have come to me under those circumstances. I 
had other responsibilities in other aspects of the program prior to 
that, so I think the characterization that — I mean, other adminis- 
trators came to me to do other things, but not settlements. 

Senator Collins. Not settlements? And in your deposition, you 
said to the Subcommittee that these were clearly outside of our 
normal practice because of the way in which you were asked to do 
them. Do you stand by that statement? 

Mr. Booth. Yes, Madam Chairman, I do. 

Senator Collins. I would like to ask you some details about the 
HHC case and to flesh out the testimony that you have given us. 
Now, it is my understanding, based on your deposition and your 
testimony, that in the spring of 1996, Mr. Vladeck asked you to 
look into the outstanding Medicare appeals involving HHC and 
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that he asked you to give him periodic status reports. Did he ex- 
plain to you why he wanted status reports? 

Mr. Booth. Not at first. After about the second one, he said that 
he needed to report to the 6th floor. 

Senator Collins. And you have explained that that is where the 
Secretary’s office is? 

Mr. Booth. Yes, Madam Chairman. 

Senator Collins. And in the common parlance of HCFA, when 
you refer to the 6th floor, you are referring to the Secretary’s office? 

Mr. Booth. Normally, yes. 

Senator Collins. In July 1996, did Mr. Vladeck send you an E- 
mail commenting on the pace at which the negotiations were mov- 
ing? 

Mr. Booth. I thought that E-mail was probably in June, but I 
would not dispute that it was June or July. 

Senator Collins. Did he express his hope or his opinion that the 
pace was too slow and he wanted you to pick up the pace of the 
negotiations? 

Mr. Booth. It was clear that he wanted the matter settled and 
he wanted it settled very quickly. 

Senator Collins. In response to the concerns that Mr. Vladeck 
expressed to you about the pace not being fast enough, did you ad- 
vise him that if you rushed the process, it could end up costing 
HCFA and additional $8 to $10 million? 

Mr. Booth. Yes, Madam Chairman, I did. 

Senator Collins. And what did Mr. Vladeck reply when you ex- 
pressed this concern that if you hurried the process, the Medicare 
trust fund could end up paying $8 to $10 million more money? 

Mr. Booth. I cannot remember the quote exactly, but the essence 
was that time was more important than money. 

Senator Collins. Did that exchange leave you with the impres- 
sion that completing the settlement quickly was more important 
than the actual amount of the settlement, than trying to maximize 
the amount that the government would recover? 

Mr. Booth. Yes, but may I add that the government actually had 
the money. 

Senator Collins. Had the money, because it had been withheld. 

Mr. Booth. Right. In the cost settlements from 1983 through 
1992, at least, and in some cases I think 1993, when the costs were 
settled and the Notices of Program Reimbursement were issued, 
the fiscal intermediary then took whatever money was owed, if 
there was money owed, based on the intermediary’s assessment of 
the value of the issues. And so all the money that we were dis- 
cussing during the settlement negotiations was in the Medicare 
trust fund. 

Senator Collins. And after Mr. Vladeck expressed concern to 
you about the speed of the negotiations, how long was it, approxi- 
mately, before you reached an agreement with HHC, do you recall? 

Mr. Booth. The agreement was reached in mid-August 

Senator Collins. So it was within a few weeks? 

Mr. Booth. So within a few weeks, but three to six. 

Senator Collins. And as a result of the agreement, HCFA 
agreed to reimburse HHC or to pay HHC for roughly $130 million 
of the $155 million in dispute, is that correct? 
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Mr. Booth. My recollection is that there was approximately $200 
million in dispute, not 155. But we did agree to pay $130 million. 

Senator Collins. So what you are saying is the amount forgiven 
may be even more than I realized based on the GAO report, which 
was an estimate of $155 million? Your recollection is that the total 
amount in dispute may have been about $200 million, is that cor- 
rect? 

Mr. Booth. Yes, but we paid 130 out of 200, not 130 out of 155. 
So we got a better deal than I think at least the GAO testimony 
this morning would have led me to believe. And I had given the 
GAO those numbers when I had met with them as early as May 
1999. 

Senator Collins. Was the primary issue in dispute that HHC 
did not have the proof to document its claims for reimbursement 
of bad debts under Medicare? 

Mr. Booth. Yes. 

Senator Collins. And did this settlement with HHC essentially 
cut them a break by reimbursing the hospital for a percentage of 
the bad debt costs without HHC having to prove that they actually 
incurred the costs? 

Mr. Booth. No. 

Senator Collins. Tell me what the settlement did. 

Mr. Booth. It was clear that Medicare beneficiaries received 
both inpatient and outpatient services. When a Medicare bene- 
ficiary receives a service for which there is a deductible and the 
Medicare beneficiary is unable to pay that deductible or unwilling 
to pay that deductible, then there are some things that the pro- 
vider, in this case, HHC, needs to do. They need to document 
whether or not the patient is indigent, and if the patient is not in- 
digent, they are then required to send the patient at least two let- 
ters demanding payment of that deductible or coinsurance. 

What the issue was, was whether or not Health and Hospitals 
Corporation in this case, and LA County in the other, could actu- 
ally produce proof that they had sent those letters or whether they 
had proof that they had asked the right questions to determine 
whether or not the patient was indigent. It was not, in my view, 
a question of whether or not the services had been rendered and 
the costs had been incurred. The intermediaries in both cases had 
paid interim payments for the bills as they were processed. That 
led me to believe, at least, based on my discussions with both of 
the intermediaries involved and with the providers, that the costs, 
indeed, had been incurred. It was the question of not being able to 
prove that all the documentation was available. 

Senator Collins. Mr. Booth, in your deposition, your sworn dep- 
osition before the Subcommittee staff, you said, quote, “In a couple 
of areas, we allowed past poor practices to be carried into the fu- 
ture, and by basically not requiring documentation, we were giving 
them a break.” Do you stand by that statement? 

Mr. Booth. Yes, Madam Chairman, I do. The practices were poor 
because they did not have all the documentation that the inter- 
mediary felt was necessary. 

Senator Collins. Do you feel that Mr. Vladeck pressured you to 
get the HHC deal done? 

Mr. Booth. Yes, Madam Chairman, I do. 
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Senator Collins. Did you know that Mr. Vladeck, prior to be- 
coming the Administrator of HCFA, served as a director of HHC? 

Mr. Booth. I do not know whether I knew that or not. I do not 
think it would have been relevant one way or the other. 

Senator Collins. Senator Levin. 

Senator Levin. Thank you, Madam Chairman. 

GAO has said that you told them that you knew at the time that 
the settlements were not in the government’s best interest, is that 
true? 

Mr. Booth. No, sir. 

Senator Levin. Did you believe at the time that these settle- 
ments were in the government’s best interest? 

Mr. Booth. Yes, sir, I did. 

Senator Levin. Did you hear the GAO testify today? 

Mr. Booth. Yes, Senator Levin, I did. 

Senator Levin. And you are telling us under oath that you deny 
that you ever told the GAO that you believed at the time that these 
settlements were not in the government’s best interest, and in fact, 
you did believe at the time that they were in the government’s best 
interest, is that correct? 

Mr. Booth. Yes, sir. I told them that, in retrospect, since I did 
not follow the procedure that I should have to get the Department 
of Justice lawyers involved, that in retrospect, there were certainly 
defects in the settlements. 

Secondly, I told them that I have never dealt with a settlement 
of any kind with — no matter who was involved or how many people 
were involved, that I was ever totally happy with. I still question 
whether I paid too much for my last car. And it is in that light that 
I question whether or not we got the best deal for the government. 
But I have done that with virtually every settlement I have ever 
been involved in. This is not different from that in terms of the 
substance of the settlement. 

Senator Levin. But I want to be real clear, because this is, it 
seems to me, critical, whether or not you at the time believed that 
this settlement was in the best interest of the government. You are 
testifying here today under oath, I believed at the time the settle- 
ments were appropriate, is that correct? 

Mr. Booth. Yes, sir. 

Senator Levin. And you did not tell the GAO that, at the time, 
you did not believe that the settlements were appropriate, is that 
true? 

Mr. Booth. That is correct. 

Senator Levin. Did you intentionally not send these settlements 
to the Department of Justice or the Office of General Counsel at 
HCFA because if you had, they would have gone up in smoke? 

Mr. Booth. No, sir. 

Senator Levin. Did you hear GAO testify that that is what you 
told them? 

Mr. Booth. Yes, sir, and what I told them was that had I 
thought about sending them to the Department of Justice or involv- 
ing the Office of General Counsel, that we would have probably lost 
a fair amount of time. I, frankly, did not consider sending them be- 
cause of the pressure of time to settle them, and it is only in retro- 
spect, when I thought about it, that I told them that had — I think 
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the question they asked was, well had you sent them to Justice, 
what would have happened? I said, they may well have gone up in 
smoke. 

Senator Levin. But you did not think about sending them at the 
time and then decide at the time not to because at the time you 
felt that they would have been rejected? 

Mr. Booth. I did not think that, that is correct. 

Senator Levin. Now, did Dr. Vladeck tell you to settle for a spe- 
cific amount in the HHC case? 

Mr. Booth. No, sir. 

Senator Levin. Did he tell you to settle for a specific amount in 
the LA County case? 

Mr. Booth. No, sir. 

Senator Levin. Did he tell you to settle for a specific amount in 
the Visiting Nurses case? 

Mr. Booth. No, sir. He did not tell me anything about the Vis- 
iting Nurses case. 

Senator Levin. I want to just make sure I understood what you 
have told us here this morning. You said there was not a question 
in your mind then or now as to whether the services were provided 
or whether the costs were incurred. The question was whether they 
could prove that the documentation was available for that proof, is 
that correct? 

Mr. Booth. In the two hospital cases, yes, sir. 

Senator Levin. In the two hospital cases, is that correct? 

Mr. Booth. Yes, sir. 

Senator Levin. So you do not question that the services were 
provided or the costs incurred. What was missing was the docu- 
mentation and the availability of the documentation relative to 
those two issues, is that correct? 

Mr. Booth. On the bad debt issue for those two hospitals, or two 
groups of hospitals. 

Senator Levin. And you have clarified something which I earlier 
tried to clarify with a witness and I do not think I succeeded. Let 
me try again. There was in the hands of HCFA or its agent $200 
million, approximately, that belonged to HHC — excuse me, that 
was claimed by HHC, it did not belong to it — that HHC claimed, 
is that correct, that had been withheld from HHC? 

Mr. Booth. Yes. They had filed appeals with the Provider Reim- 
bursement Review Board claiming that we owed them approxi- 
mately $200 million for the issues we settled. They had other cases 
before the Provider Reimbursement Review Board that New York 
Health and Hospitals Corporation either did not want to settle or 
we said were not worth what they thought they were worth and 
therefore we took them off the table. 

Senator Levin. But that money had been withheld from them, is 
that not correct, the $200 million? 

Mr. Booth. Yes, sir. 

Senator Levin. So when there was a settlement for a hundred 
and — what was the amount 

Mr. Booth. One-hundred-thirty million. 

Senator Levin [continuing]. $130 million. Then $130 million of 
money which had been withheld from HHC was then transferred 
to HHC, is that correct? 
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Mr. Booth. Yes, sir. 

Senator Levin. So that in common parlance, there had been not 
an overpayment — I am not talking technically here. I am talking 
in common parlance. HHC claimed there had been an under- 
payment of $200 million and that was settled for $130 million, is 
that correct, just in common parlance? 

Mr. Booth. Yes, sir. 

Senator Levin. Now, does HHC have approximately 11 hospitals 
and three skilled nursing facilities, do you know? Does that sound 
about right? 

Mr. Booth. I do not know. It sounds about right. 

Senator Levin. All right. Does it sound about right that they 
service about 5 million outpatient visits a year? 

Mr. Booth. Yes. I think we talked about 4.5 million to 4.75 mil- 
lion at the time of the settlement. 

Senator Levin. All right. So let us round it off, 4 to 5 million out- 
patient visits a year. And the period of 

Mr. Booth. That is total. That is not just Medicare. 

Senator Levin. That is total? 

Mr. Booth. Right. 

Senator Levin. About how many of those visits would be involved 
in Medicare, in these claims, half of them, a third? Give us a rough 
idea, a million? 

Mr. Booth. I would guess 15 to 20 percent. 

Senator Levin. So maybe a million? 

Mr. Booth. I would say a little less than a million, but I would 
not 

Senator Levin. Say three-fourths of 

Mr. Booth [continuing]. I would not argue you. 

Senator Levin. All right. Take a million just for the sake of dis- 
cussion. This period of time that the settlement covered was about 
10 years, is that correct? 

Mr. Booth. Yes, sir. 

Senator Levin. And so there would have needed to be paper 
proof, if I understand this, documents, for services which had been 
provided and you feel were provided for something like a million 
outpatient Medicare visits per year for about 10 years, does that 
sound about right? 

Mr. Booth. Yes, sir, that is correct. 

Senator Levin. About 10 million documents? 

Mr. Booth. More or less. 

Senator Levin. Did anybody tell you to hide what you were 
doing? 

Mr. Booth. No, sir. 

Senator Levin. Did anybody tell you not to go to the General 
Counsel’s office? 

Mr. Booth. No, sir. 

Senator Levin. Did anybody tell you not to go to the Department 
of Justice? 

Mr. Booth. No, sir. 

Senator Levin. Did anybody tell you to do anything illegal or un- 
ethical? 

Mr. Booth. No, sir. 
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Mr. Booth. Were you aware of the regional employees’ objections 
to the settlements? 

Mr. Booth. I was not aware of Mr. Seubert’s objections to the 
settlement. I was aware of Mr. Ohl’s objection to the settlement in 
early March, basically after the settlement agreement had been 
reached and everybody knew — not everybody, but at least LA 
County and the administrator knew what the settlement was. 
What we were dealing with at that point was the paperwork. 

Senator Levin. Thank you, Madam Chair. Senator Thompson. 

Chairman Thompson. Mr. Booth, you know Mr. Seubert, do you 
not? 

Mr. Booth. Yes, sir. 

Chairman Thompson. How long have you known him? 

Mr. Booth. At least 20 years. 

Chairman Thompson. Twenty years? You heard him testify a 
few minutes ago, did you not? 

Mr. Booth. Yes, sir. 

Chairman Thompson. He said, I do not know if he said it here 
or in our staff interviews, he said he took some advice that he got 
from you, fatherly advice from someone that he liked and respected 
so I assumed that you and he had known each other for some time. 
Now, you heard him testify that when you went to New York to 
talk about the HHC settlement, that he initially offered his assist- 
ance. Do you remember that? 

Mr. Booth. I do not quite remember it that way, but he certainly 
attended the meeting on behalf of the regional office. 

Chairman Thompson. You do not remember that he offered as- 
sistance? 

Mr. Booth. No, sir. 

Chairman Thompson. Do you recall his testimony a few mo- 
ments ago that you told him that this settlement was one that he 
would be better off staying away from? 

Mr. Booth. Well, yes, sir, I do recall his testimony. I take issue 
with the characterizations, at least. 

Chairman Thompson. What do you remember about that con- 
versation? 

Mr. Booth. I told him that I had been asked by Dr. Vladeck to 
settle this matter and that we would handle the substance of the 
settlement at the central office. There was certainly no intent on 
my part to warn him in any manner. 

Chairman Thompson. But you had been told by Dr. Vladeck to 
settle the case and that central office would handle it, is that what 
you are saying? 

Mr. Booth. Yes, sir. 

Chairman Thompson. But not that it would be best if he stayed 
away from it? That is a very nuanced kind of position, Mr. Booth. 
You have been consistent in that respect, anyway. GAO says that 
you told them that you felt like at the time you needed to go to 
the Justice Department. You say now that at the time you did not 
feel that way, but you do now. GAO said that you said if you had 
gone to the Justice Department for approval, it would have gone 
up in smoke. You said you did not say that, but you see in retro- 
spect, or you told them that, in retrospect, if you had gone to the 
Justice Department, that it probably would have or may have gone 
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up in smoke. You did not see anything wrong with the procedure 
at the time, but in retrospect, you now see something wrong with 
the procedure. 

You have been around for a long time. I am sure you have per- 
formed good service, and a lot of people, I guess, in your position 
have to be survivors. Now you find yourself here, having allowed 
yourself to be used by Mr. Vladeck the way you did in conflict in 
three material ways with not just one, but two GAO people who in- 
vestigated this case. It is a sad situation. 

But even more incredible is the negotiated settlements that al- 
lowed health care entities to continue the practices that caused the 
overpayments in the first place. We are not just talking about the 
past here. We are talking about things that we are living under 
now. In the agreement with VNS, HCFA allowed VNS to add a 
specified number of hours to its Medicare average for all future 
years, regardless of the number of hours that services were actu- 
ally rendered. In their agreement with HHC, HCFA allowed HHC 
to continue to bill for bad debts without any documentation to sup- 
port those costs. In the case of LA County, HCFA did not require 
LA County to meet recordkeeping requirements generally required 
by Medicare. 

The impact of these provisions, of course, is immeasurable. It is, 
of course, sometimes pointed out that these people are serving de- 
serving constituencies. I think other Medicare recipients who are 
being deprived of these monies are deserving constituents, too, and 
perhaps we are seeing an evolving of a new concept. We have heard 
about too big to fail. Now perhaps we are getting into a new con- 
cept, too mismanaged to fail. If the situation is bad enough and 
they are serving a deserving constituency, then we just circumvent 
the process if we can get by with it. 

So we have got a lot of work to do on this side of the table and 
I am sure that we will be all involved in this matter for some time 
to come. I want to thank the Chairman again for having these 
hearings. 

Senator Collins. Thank you, Senator. 

Mr. Booth, you may be excused. 

Mr. Booth. I am sorry, could I comment on a couple of things 
that Chairman Thompson said, because, first of all, in the Visiting 
Nurses Service, while there was the allowance of additional hours 
for some period of time, the Balanced Budget Act of 1997, which 
changed the nature of reimbursement for home health agencies, 
would have abrogated that agreement at that time. 

In the New York Health and Hospitals Corporation case, the 
agreement going forward was very distasteful to the people at New 
York Health and Hospitals Corporation. They not only — they had 
to prove their costs, but using the disproportionate share formula, 
which was a formula that was derived by the Congress to come up 
with a proxy for low-income patients, would or should have caused 
them to move rapidly to establish better recordkeeping so that they 
could prove all of their bad debt costs. I actually thought that was, 
while it was creative, unusual, unique — I hope unique — I do not 
think it was the worst deal that we could have made under the cir- 
cumstances, given the necessity, in my view, to settle the matter. 
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And there was assurance by the County Hospitals in Los Angeles 
that they had a system that would go into place in July 1997 for 
bad debts that would have allowed them to claim those costs prop- 
erly and be reimbursed for them properly. 

I do not dispute the characterization that the Chairman has 
made, Chairman Thompson has made in the matter, but I did 
think it important for the completeness of the record to make that 
comment about the individual cases. 

Chairman Thompson. Well, you said something very interesting, 
though, that got right to the heart of it — given the necessity to set- 
tle the matter. All this, given the necessity to settle the matter. 
There was no necessity to settle the matter except for the direction 
of Mr. Vladeck. That is what all this is about. You cannot take an 
invalid concept and base anything that you might do after that on 
the compelling nature of the invalid concept. There was no neces- 
sity to settle any more than there was a necessity to settle any 
other case, this being one of the very, very few that the adminis- 
trator personally gets involved in, the one that really is shocking 
to these other career people who take a look at it, and the one that 
you shepherded through. Now, I respect your need to protect your- 
self at this stage of the game, Mr. Booth, but that is all I have got 
to say about it. 

Senator Collins. Mr. Booth, you are excused. I am eager to get 
to 

Senator Levin. I am hoping, in light of that last comment, could 
I ask one question of Mr. Booth? 

Senator Collins. Senator Levin, your time had expired whereas 
Senator Thompson still had 3 minutes left on his, and I do want 
to try to conclude the hearing by 1 o’clock. If we have additional 
questions for Mr. Booth, we can put them in the record and I am 
sure that he will answer them. 

So, Mr. Booth, you are excused. 

Mr. Booth. Thank you, Madam Chairman. 

Senator Collins. Thank you for your testimony. 

Our final witness today is Bruce C. Vladeck. Mr. Vladeck is cur- 
rently a professor at the Mount Sinai School of Medicine and a 
Senior Vice President for its health system. From May 1993 until 
September 1997, Mr. Vladeck served as the Administrator of the 
Health Care Financing Administration. HCFA compromised the 
three overpayment claims that are the subject of our hearing today 
during Mr. Vladeck’ s tenure as administrator. 

Pursuant to Rule 6, I will ask that you stand and be sworn in. 
Do you swear that the testimony that you are about to give the 
Subcommittee will be the truth, the whole truth, and nothing but 
the truth, so help you, God? 

Mr. Vladeck. I do. 

Senator Collins. Thank you. Mr. Vladeck, you can proceed with 
your statement. 



54 


TESTIMONY OF BRUCE C. VLADECK , 1 FORMER ADMINIS- 
TRATOR, HEALTH CARE FINANCING ADMINISTRATION 

Mr. Vladeck. Thank you very much, Chairman Collins, Chair- 
man Thompson, Senator Levin. I am appearing at the invitation of 
the Subcommittee to discuss the process by which HCFA has nego- 
tiated and resolved disputes with Medicare providers. I have sub- 
mitted a written statement to the Committee and I believe you 
have also received a letter from my counsel Mr. Anello, 2 and I un- 
derstand that both of those will be made part of the record for this 
hearing. 

Senator Collins. They will be. 

Mr. Vladeck. Thank you. 

From 1993 until 1997, it was my privilege to serve as Adminis- 
trator of HCFA. I am proud of my service and proud of what my 
colleagues and I accomplished during that time. I certainly would 
not claim that I made no mistakes during my service, nor that the 
agency, which with very limited resources administers two of the 
largest and most complex programs of the Federal Government, 
was without flaw, but we made significant progress. The agency 
was in much stronger shape when I left than when I arrived, and 
most important, Medicare and Medicaid were in significantly better 
financial shape and working better to serve their beneficiaries. 

I understand the GAO and perhaps some members of this Sub- 
committee are questioning some of the settlements undertaken 
while I was administrator. I am here to answer questions about my 
role in those settlements and what I understood about the role of 
others. I also understand this Subcommittee’s Chair may rec- 
ommend changes in the law or changes in regulation to clarify the 
process by which disputes between HCFA and providers are re- 
solved. If the objective of that effort is to provide greater certainty 
and a more expeditious and fair handling of disputes, I applaud 
your efforts and will assist you in whatever way I can. 

When I first appeared before the Senate Finance Committee for 
confirmation in May 1993, I acknowledged that HCFA was an 
agency that had long been criticized for being unresponsive to 
health care needs, an agency that was slow to heed problems in the 
health care system, and one that too often appeared focused on 
form over substance. As I approached the tasks of administrator, 
I resolved to be ever mindful of the impact of the agency on actual 
people. I sought to address charges of bureaucratic inertia that pre- 
viously had been leveled against the agency. 

I repeatedly tried to convey the message, both inside the agency 
and without, that the primary responsibility of HCFA was to en- 
sure that its beneficiaries had access to high-quality care when 
they needed it. The only ones who could actually provide that care 
were not Federal employees or insurance companies, but the doc- 
tors, hospitals, and other health care providers who were thus our 
partners in fulfilling our core missions to meet the basic health 
care needs of our most vulnerable populations, the poor, the dis- 
abled, and the elderly. 


1 The prepared statement of Mr. Vladeck appears in the Appendix on page 82. 

2 See Exhibit No. 19 which appears in the Appendix on page 124. 
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We were fortunate at HCFA to have a staff of very talented, 
knowledgeable, and experienced officials, many of whom had been 
with HCFA since its creation. The settlement process was overseen 
skillfully and energetically by Charles Booth, from whom you just 
heard, a longtime employee of HCFA who had been involved with 
the program since its inception. He was capable, tough, and I un- 
derstood then and believe today of the highest integrity. Mr. Booth, 
in turn, worked directly with HCFA employees in our central and 
regional offices and contractor employees throughout the country. 

I think it is important for the Subcommittee to have some sense 
of the scope of these activities. Medicare paid close to 40,000 pro- 
viders each year on a cost-related basis. Each provider filed an an- 
nual cost report, triggering a process that included intermediary re- 
view and determination and not infrequently a series of appeals 
and dispute resolution procedures. 

The Subcommittee’s letter of invitation and the GAO report 
asked that I address four specific payment disputes, but only three 
have been discussed today. 

As I testified in my deposition, I did not recall the details of any 
of the settlements because I was not involved in negotiating the 
settlements, nor was I advised at the time about the details of the 
negotiation. I did, however, press for timely resolution of those dis- 
putes. 

In Los Angeles County, we were facing a potential public health 
crisis precipitated by a change in Medicaid policy. We were faced 
with the very real prospect of closure of the Nation’s largest public 
hospital, along with service reductions in a trauma system serving 
millions of people. I believed then and I believe now that lives were 
literally at stake. 

The New York City Health and Hospitals matter involved a po- 
tential disruption in services to the primary provider of care for 
low-income people in many parts of the city which neither the 
State nor the city were seeking adequately to address. These dis- 
ruptions would have closed clinics, created intolerable waits in 
emergency rooms, and led to the reduction of services for pre- 
mature infants, for AIDS patients, and for the mentally ill. 

The Visiting Nurse Service dispute involved a conflict between 
the requirements imposed on providers by New York State and the 
services reimbursable by Medicare for dually eligible Medicare- 
Medicaid beneficiaries. These beneficiaries are among the frailest 
and most disabled of all Americans and should not have been 
caught up in a lacunas between two Federal programs. In each of 
these cases, I was advised and believed that our failure to act 
promptly could result in an intolerable reduction or loss of medical 
and health services to some of our most vulnerable citizens. But I 
left the specific negotiation and resolution of the matters to the 
good judgment of HCFA staff, who are better equipped than I to 
settle the matters. 

In each of the settlements that has been discussed today, no one 
on the senior staff expressed to me at the time any reservations as 
to whether the agreements were in the best interest of the United 
States. However, as the Administrator of HCFA, I bear ultimate 
management responsibility for those resolutions. 
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Let me address at the outset and in the conclusion of my opening 
statement a number of concerns that have been raised here today. 
First, concerns have been raised about the fact that in three of the 
settlements, I received calls from providers and others about the 
need to expeditiously resolve outstanding reimbursement disputes. 
During the 4V2 years I served as administrator, I received dozens 
of calls from providers, from members of Congress, from State offi- 
cials, and others interested in the resolution of outstanding dis- 
putes of one kind or another. In each case, I sought to facilitate so- 
lutions by passing the matters on to the appropriate staff at HCFA 
and asking that they develop appropriate responses. I did not di- 
rect the staff to come up with a particular result and I did not get 
involved in reimbursement settlement negotiations. 

Second, concerns have been expressed that the three settlements 
did not involve HCFA’s General Counsel or the Department of Jus- 
tice. As I testified in my deposition, I frankly did not know whether 
or not they did go through General Counsel or DOJ, or for that 
matter, what their final resolution was. However, if I had thought 
about it at the time, my view would have been that DOJ logically 
would not have been the appropriate body to resolve any of the pol- 
icy issues or principal concerns in these three settlements, a posi- 
tion, I understand, that is supported by material that has been 
made available to the Subcommittee both by HCFA and by the De- 
partment of Justice. 

These matters did not involve claims and litigation or litigation- 
related concerns which DOJ would be uniquely qualified to handle. 
In each of these cases, HCFA had the unique ability, and I believe 
responsibility, to consider the fundamental health care issues in- 
volved, to speed the resolution of outstanding reimbursement 
issues, and to free up funding that was critical to the provision of 
services. My job as administrator was to act on significant matters 
involving policy decisions. Also, as a matter of policy, I did not con- 
sult with the Department of Justice but did so only on advice of 
General Counsel. 

Third, concerns have been raised about whether the dollar value 
of three of the settlements was adequate because they involved 
amounts significantly less than the amounts originally asserted by 
the fiscal intermediaries. Although I was not involved in these spe- 
cific negotiations, it is a fact that where a provider disputes an 
intermediary’s determination of an amount owed, that amount is 
never final until there is an evaluation of the policy issues, either 
through a settlement with HCFA by the Provider Reimbursement 
Review Board after a hearing, by the Administrator of HCFA in 
the case of a review of a PRRB decision, or by a court where the 
administrator’s decision is appealed. Indeed, even after an NPR is 
issued, providers are instructed that they should attempt to reach 
a resolution by way of settlement prior to an actual PRRB hearing. 

Where complex policy issues are involved, it is fair and accurate 
to say that the intermediary’s number may be viewed as simply the 
intermediary’s number and certainly is not considered a debt owed 
to the government. In the three settlements at issue, I do not be- 
lieve the providers think they received sweetheart deals and the 
Subcommittee can ask the providers about that themselves. 
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Fourth, it has been suggested that I may have had a conflict of 
interest in urging resolution of two of these matters because prior 
to service at HCFA, I twice served as an unpaid board member of 
the New York City Health and Hospitals Corporation and I may 
have served very briefly in an advisory role to a subsidiary re- 
search organization affiliated with the Visiting Nurse Service. I 
have been involved in public health issues for over 25 years and 
have served in numerous paid and unpaid positions and also 
worked in numerous unpaid efforts for which I held no formal posi- 
tion, all directed at the same objective of delivering health care 
services to the public, primarily to the poor and the elderly. 

Those remained my objectives when I became HCFA Adminis- 
trator. It should not be a surprise that I have acquaintances and 
relationships throughout the health care community nationally, in- 
cluding providers. Indeed, I would argue that had I not had such 
relationships, I would not have been qualified to fill the position. 
But to suggest that because of prior unpaid service I had any per- 
sonal interest as opposed to the public interest in mind when I 
acted on behalf of HCFA is outrageous and untrue and I believe 
no one who knows me would make that allegation. 

Finally, we have already discussed the issue of my being identi- 
fied as a reluctant witness because I did not talk directly with the 
GAO investigator when he sought to interview me in the summer 
of 1999, and we already established the reasons for that, on advice 
of counsel. We have also made it clear that as of October of last 
year, we expressed a complete willingness to meet at any time with 
either the General Accounting Office or with Subcommittee staff, 
and I was not asked to actually meet with Subcommittee staff until 
February, when I arranged to appear voluntarily to give a deposi- 
tion earlier this month. 

I answered fully at the time all the questions put to me to the 
best of my recollection, as I would happily have done in October or 
November or December. I am here to answer any additional ques- 
tions the Subcommittee might have today and I appreciate the op- 
portunity to do so. Thank you. 

Senator Collins. Mr. Vladeck, how did you first become aware 
of the dispute between HHC and HCFA? 

Mr. Vladeck. I am not sure. I was aware back to the time of my 
service at HHC that as a matter of course, HHC had always had 
a large number of reimbursement appeals on Medicare issues pend- 
ing. The issues associated with the settlement in 1996, I became 
aware of sometime in the early part of 1996. 

Senator Collins. So as a result of your service on the board, you 
were aware that there had been ongoing disputes between HCFA 
and HHC on many payment issues, is that correct? 

Mr. Vladeck. That is correct. 

Senator Collins. But on the specific issue that we are reviewing 
today, did you first become aware as a result of a call from the 
Chairman of the Board of HHC? 

Mr. Vladeck. I do not believe so, but I really — my recollection 
is very fuzzy of how the process started. 

Senator Collins. In your deposition, you stated that you had a 
conversation with Maria Mitchell, the Chairman of the Board, in 
the spring of 1996. 
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Mr. Vladeck. Yes, but I also said in my deposition that I did not 
recall in that conversation having discussed Medicare appeals 
issues. 

Senator Collins. Were you also contacted by union leaders who 
were concerned and were seeking Federal funds for HHC? 

Mr. Vladeck. I was not contacted directly by union leaders, but 
they had been in contact with some of my colleagues at the Depart- 
ment who informed me of those communications. 

Senator Collins. Did you personally meet with union leaders, 
AFSCME officials, at their headquarters in downtown Washington 
to discuss possible sources of Federal funding for HHC? 

Mr. Vladeck. Yes, I did. 

Senator Collins. Did you or anyone from the Secretary’s office 
subsequently discuss the idea of using the Medicare reimbursement 
appeals process as a potential funding source for HHC? 

Mr. Vladeck. I would not characterize it that way, but we did 
talk about whether it would be possible to expedite any settlements 
in a way that would increase the cash flow into HHC, yes. 

Senator Collins. As I understand it, after deciding to explore 
this possible remedy for HHC’s budget problems, you contacted Mr. 
Booth and told him that there was a fiscal crisis at HHC, is that 
correct? 

Mr. Vladeck. That is correct. 

Senator Collins. Did you ask him to look at the pending appeals 
to see what he could do about it to get some help to HHC? 

Mr. Vladeck. Well, I asked him to look at pending appeals to see 
how much of the backlog he could clear up, which I presumed 
would also provide some financial assistance, yes. 

Senator Collins. It is my understanding that you also asked Mr. 
Booth for periodic updates on his progress related to this matter, 
is that correct? 

Mr. Vladeck. That is correct. 

Senator Collins. And how often did he report to you? 

Mr. Vladeck. I do not recall. 

Senator Collins. In your deposition, you said that he reported 
to you every couple of weeks. Does that refresh your memory? 

Mr. Vladeck. I have no — that sounds reasonable to me. 

Senator Collins. Well, that is what you said under oath in your 
deposition. 

Mr. Vladeck. I do not disagree with that. 

Senator Collins. Why did you ask for these status reports? 

Mr. Vladeck. Well, I was receiving inquiries from various other 
folks in the Congressional delegation and the Department of 
Health and Human Services about the status of those discussions 
and I wanted to be able to report to them. 

Senator Collins. So you wanted to be able to report to whom in 
the Department? 

Mr. Vladeck. Well, most of my communications went through ei- 
ther John Monahan, who was Director of Intergovernmental Af- 
fairs, or Kevin Thurm, who I guess was still then the Chief of Staff 
of the Department. 

Senator Collins. For the Secretary of HHS? 

Mr. Vladeck. That is correct. 
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Senator Collins. So you were essentially reporting to the Sec- 
retary, is that correct? 

Mr. Vladeck. Yes. 

Senator Collins. Did you convey to Mr. Booth that there “time 
constraints and a need to move expeditiously” on this matter? 

Mr. Vladeck. Yes, I did. 

Senator Collins. Mr. Booth testified today that he advised you 
that if he rushed the process, it would cost the government, cost 
the Medicare trust fund, an additional $8 to $10 million. Did you 
hear that testimony today? 

Mr. Vladeck. Yes, I did. 

Senator Collins. Do you dispute that testimony that 

Mr. Vladeck. I do not recall it, but I do not dispute it. I have 
always found Mr. Booth to be a very honest man. 

Senator Collins. And Mr. Booth said that your response was, in 
essence, that time was more important than money. Do you recall 
giving him that 

Mr. Vladeck. Again, I do not recall saying that directly, but I 
would not dispute it at all. 

Senator Collins. Mr. Booth also testified that he felt pressured 
by you to settle the HHC dispute, and he said in his deposition 
that HCFA “could have struck a better deal had we not hurried.” 

Mr. Vladeck. If I can make an analogy — in a medical analogy, 
sometimes when a patient is desperately ill, you administer a drug 
with side effects when if the patient were not so ill you would not 
have to accept the side effects. I thought holding out another 6 
months to achieve an additional $5 or $10 million in settlements 
that had been pending for a decade, when doing so would have 
meant the closure of important public health services, was not an 
appropriate position for the agency and appropriate public policy. 
And so, yes, I believed then and I believe now that it was more im- 
portant to keep those services available than it was to squeeze 
every last nickel out of those settlements. 

Senator Collins. Well, there are many other hospitals and home 
health agencies in my State and throughout the Nation that are 
also under very severe fiscal constraints and are having a very dif- 
ficult time, are operating in the red. Why single out HHC for spe- 
cial treatment? Is that not unfair to other hospitals and other home 
health agencies that also have payment disputes with Medicare, 
that also are running in the red, that are also under tremendous 
pressure and that are also doing the very valuable work of serving 
our elderly and disabled citizens? 

Mr. Vladeck. I would hope as a matter of practice that HCFA 
would never have payment disputes pending that were 10 years old 
for any provider, yes, Senator. 

Senator Collins. I would agree with that, but why should this 
provider be moved to the head of the line? 

Mr. Vladeck. Because this provider came to our attention as one 
that had already issued layoff notices and at which the data would 
suggest served as poor and needy a population as any in the 
United States, except perhaps for that of the LA County Health 
Department. 

Senator Collins. All of us agree that the mission of Medicare is 
essential. None of us wants to see seniors or disabled people or the 
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poor lose their access to services. But is it fair to give special treat- 
ment to one provider when hospitals all across the Nation are pro- 
viding the kinds of services that you have just described? 

Mr. Vladeck. I never directed anyone, nor do I believe that what 
HHC received in this settlement was special treatment, as you are 
characterizing it. I do not think they got special treatment. 

Senator Collins. Well, we have heard from everyone who has 
testified today that this was an unusual situation. Mr. Booth says 
it was the only time in his more than 30 years that the adminis- 
trator asked him to settle a matter. The lower-level HCFA officials 
from the regions have testified that they were shocked by the 
terms of the settlement. The GAO reviewed 96 settlements, every 
settlement over $100,000, and found that these three did, in fact, 
receive special treatment. So you are contesting that the standard 
process was followed in these three cases? 

Mr. Vladeck. No, I am saying the standard process was not ac- 
ceptable in these three cases and it is not acceptable in many other 
cases and that is why we sought to change it, and that is why I, 
again, as I said in my statement, would be happy to work with the 
Subcommittee on making further changes in the process. 

Senator Collins. You mentioned that you served as a member 
of the board of directors of HHC. Could you tell us what years you 
served? 

Mr. Vladeck. I do not recall exactly without the documents in 
front of me, but I served, I believe, from approximately 1986 to ap- 
proximately 1989, and then from sometime in 1991, I guess, until 
I resigned immediately before joining the Federal Government. 

Senator Collins. So you were on the board immediately prior to 
becoming the Administrator of HCFA, is that correct? 

Mr. Vladeck. That is correct. 

Senator Collins. I want to tell you what my concern is about the 
conflict of interest issue. The whole purpose of our ethics laws and 
regulations is to foster public confidence in the integrity and the 
impartiality of decisions made by government officials, and that is 
why the regulations include provisions that encourage public offi- 
cials, if they have any doubt about how a reasonable person would 
pursue their actions, whether it would be perceived as a conflict of 
interest, whether or not it is an actual conflict of interest, but 
whether there is a perception of a lack of impartiality, there is a 
process set up that encourages public officials to avoid the appear- 
ance of a conflict by getting advice from the designated agency eth- 
ics official. 

Did you do that in this case? Did you consider doing it? Did you 
receive authorization from your agency ethics official to get so in- 
volved in a reimbursement dispute that involved a hospital on 
which you had sat on the board immediately prior to coming to 
HCFA? 

Mr. Vladeck. Madam Chairman, I believe Senator Levin has al- 
ready entered into the record a document from the ethics office of 
the Department of Health and Human Services 1 of which I was 
aware that made it quite explicit that any disqualification on my 
part on Health and Hospitals Corporation issues would last for 1 


1 See Exhibit No. 35 which appears in the Appendix on page 268. 
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year after my appointment as administrator, in addition to which 
I do not believe the question has ever been raised before you have 
raised it implicitly right now in the course of all these investiga- 
tions as to whether I consulted with anyone on the appropriateness 
of my working on this HHC issue. 

Senator Collins. That is what I am asking. 

Mr. Vladeck. And the answer is, yes, I did. And the fact is that 
a year earlier, on an unrelated New York State policy matter, I had 
recused myself from working on an 1115 Medicaid waiver applica- 
tion from New York State because of the extent and nature of my 
involvements with many organizations — permit me to finish, 
please — in New York State prior to my appointment as adminis- 
trator, and I was advised in writing by the HCFA ethics officer 
that my decision to recuse myself in that instance was not justified 
by the law, was not required, and was an excessive reaction to the 
issues of appearance. And while it did not speak specifically to the 
HHC issues, I understood that guidance in the context of the ear- 
lier ruling about New York to be pretty clear guidance on whether 
or not I should disqualify myself on New York State matters. 

Senator Collins. Senator Levin. 

Senator Levin. In each of the settlements which were discussed 
today, in any of them, did you direct anybody as to what the settle- 
ment should be, how much, whether it should be handled adminis- 
tratively, or whether it should be settled? 

Mr. Vladeck. No, sir. I did not make such directions. 

Senator Levin. So the details of any agreement or settlement 
were not ones that you in any way got involved in, is that correct? 

Mr. Vladeck. I first became aware of the details of each of these 
settlements on March 9 of this month when I gave a deposition to 
the Subcommittee. 

Senator Levin. So that when the GAO says that you instructed 
him, being Booth, to settle the hospitals’ claims, your instruction 
was to do what, precisely? 

Mr. Vladeck. My instruction was a procedural one, and I believe 
in the case of my conversations with Mr. Ault in the VNS instance, 
which — where my memory is somewhat clearer, I was quite ex- 
plicit, but I think it was implicit in my instructions to Mr. Booth, 
with whom I worked very closely over a number of years, that he 
was to use his best judgment on the substance of the matter, but 
that I wanted the process to come to closure as soon as possible. 

Senator Levin. Did anybody on your senior staff express to you 
opposition to the agreements as being not in the best interest of the 
United States at the time they were made? 

Mr. Vladeck. No, sir. 

Senator Levin. Did anybody inform you that there was a HCFA 
regional employee who had objected to the settlement with LA 
County? 

Mr. Vladeck. Not at the time, sir. 

Senator Levin. At the time. Did you know at the time that nei- 
ther HCFA’s General Counsel nor the Department of Justice were 
involved in the settlement? 

Mr. Vladeck. No, sir. 

Senator Levin. Are you aware of an administrative resolution of 
Medicare payment disputes document which apparently is an HHS 
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or a HCFA document which we have now received which says basi- 
cally that where the money has been withheld, that then it is not 
a government claim against the provider but a provider claim 
against the government? 

Mr. Vladeck. I became aware of that particular document dur- 
ing the hearing today, sir. 

Senator Levin. Would you explain to us the difference, because 
people sometimes, particularly GAO acts as though there was a 
claim against these hospitals. As a matter of fact, the hospitals had 
a significant claim against HCFA, is that not correct? 

Mr. Vladeck. That is my understanding, yes, sir. 

Senator Levin. Is it not correct that HCFA had withheld a sig- 
nificant amount of monies which the hospitals claimed? 

Mr. Vladeck. That is correct. 

Senator Levin. And in the case of New York, I believe that was 
around $200 million? 

Mr. Vladeck. That was the number I have heard today, yes, sir. 

Senator Levin. And that is money that New York claimed? 

Mr. Vladeck. That is correct. 

Senator Levin. And New York settled that with HCFA for $130 
million? 

Mr. Vladeck. That is what I understand. 

Senator Levin. And that is claims, as I understand it, that had 
been in existence or had grown over a 10- or 11-year period, is that 
correct? 

Mr. Vladeck. That is correct. 

Senator Levin. And these were claims involving, do we know 
how many visits, how many Medicare outpatient visits? 

Mr. Vladeck. Well, again, the conversation and your interchange 
with Mr. Booth suggests it was many million, and that must have 
been 

Senator Levin. Does that sound about right to you 

Mr. Vladeck. Yes. 

Senator Levin [continuing]. For that sum of money? 

Mr. Vladeck. Yes. 

Senator Levin. As I said before, I have had my own frustrations 
with HCFA, trying to get information, answers to, what I consider 
to be reasonable questions. I have had a major dispute with HCFA 
recently over a decision that they made relative to a nursing home 
in my State. I think HCFA is all wet on the subject, and I have 
said so publicly and I am very critical of HCFA. I have been trying 
to get information about reimbursements from HCFA for a month, 
and I cannot get that information from HCFA. 

Members of Congress constantly are hopefully representing their 
constituents, and I want to read to you, something that one of our 
colleagues said, at the time of your confirmation. Senator Grassley 
in the Finance Committee asked you the following question. “I 
wonder if you intend to make it a priority to reduce administrative 
hassles which providers in my State complain about endlessly, and 
maybe not just in my State, but I only know about my State.” And 
your answer was that you would try to make the whole system 
user friendly for providers. Do you remember that question and 
that answer? 
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Mr. Vladeck. I do not remember that particular interchange, but 
certainly the substance, I remember very well. 

Senator Levin. Do you believe it was important and is important 
for HCFA to be responsive to, in a fair way and in a timely way 
and in a non-bureaucratic way and in a reasonable way, to claims 
of providers, to dispose of them one way or the other? Do you be- 
lieve that HCFA has a responsibility because of the beneficiaries 
who are really behind those providers? 

Mr. Vladeck. Yes, sir. 

Senator Levin. I just want to read into the record one paragraph 
about the Visiting Nurses Service matter, and that is the final 
paragraph of their statement they gave the Committee today. “Con- 
trary to the GAO report, the agreement with HCFA does not per- 
mit Visiting Nurses Services to add a specified number of hours to 
its Medicare average ‘regardless of the number of hours of service 
actually rendered.’ Instead, the agreement caps the non-Medicare 
home health visits that can be included in the cost apportionment 
methodology as the lesser of the actual non-Medicare home health 
aide visit length or the actual Medicare home health visit length 
plus 1.63 hours.” Are you familiar with that portion of the settle- 
ment? 

Mr. Vladeck. Again, that was contained in a document that was 
shown me in my deposition. I was not 

Senator Levin. Because the GAO treated that as some kind of 
a special treatment that was given to the Visiting Nurses by 
HCFA, never asks HCFA their position on the matter, does not tell 
us the Visiting Nurses’ position on the matter, but we are just told 
by GAO, oh, they get special treatment. Do you consider that, from 
what you have heard today, to be an appropriate settlement? 

Mr. Vladeck. Senator, again, having seen the settlement for the 
first time only about 3 weeks ago and having been away from the 
issues for a number of years, I think that Mr. Booth and the peo- 
ple, Mr. Ault and the people he worked with on that settlement, 
did an excellent job. I think it is not only an eminently reasonable 
settlement but I think it is very good public policy. 

Senator Levin. Finally, overall, do you believe that your conduct 
in taking calls, taking comments, directing Mr. Booth to try to set- 
tle the outstanding cost reports, were proper? 

Mr. Vladeck. Yes, sir. 

Senator Levin. Thank you, Madam Chairman. Senator Thomp- 
son. 

Chairman Thompson. Thank you very much, Madam Chairman. 

Mr. Vladeck, you certainly accomplished your goal of becoming 
more user friendly, I think, with regard to three of these entities, 
anyway. I want to try to see if I can get this right. Mr. Booth testi- 
fied that he worked out the details of these settlements the way he 
did because of the pressure he was receiving from you and that 
there could have been worse deals struck considering the cir- 
cumstances and the pressure that was being applied. You heard 
him testify basically to that a few minutes ago, right? 

Mr. Vladeck. Yes, sir. 

Chairman Thompson. And your testimony is that you applied di- 
rection, or however you would characterize it, told him you wanted 
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to get it settled, but you had nothing to do with the details of the 
settlement? 

Mr. Vladeck. That is correct. 

Chairman Thompson. So we have the perfect demilitarized zone 
where nobody is really responsible for both the decision to make 
this particular settlement and, in fact, carrying out the details of 
the settlement. 

Mr. Vladeck. Senator, may I say something in that regard? 
Again, I saw none of these three settlements prior to this month. 
I was not involved in the details of the negotiation. I was not aware 
of the substance of the negotiation. But having seen them within 
the last month and having had quite a lot of opportunity to think 
about them and to revisit the circumstances, I think all three of the 
settlements were reasonable, were in the best interests of the pro- 
gram and of the United States, and I think Mr. Booth and his staff 
should be commended for the creativity and thoroughness with 
which those settlements were negotiated. 

Chairman Thompson. Well, I understand your position, but you 
can also understand why one might conclude that you are not ex- 
actly a disinterested party in this, and we have heard the testi- 
mony of some people who I think are basically a disinterested party 
who have been with HCFA for a long time and they have their own 
assessments of it. 

Mr. Seubert said that, in the first place, HCFA’s central office 
should not single-handedly settle anything that exceeds the 
amount specified in the FCCA and that HHC was not required to 
provide any documentation for the costs for which they were com- 
pensated. He also said he did not think that HCFA had the author- 
ity to agree to compensate HHC for bad debts into the future with- 
out requiring HHC to provide proof of the costs that they were 
claiming. So that is his analysis of it. Do you take issue with his 
view of that particular point? 

Mr. Vladeck. Yes, sir. 

Chairman Thompson. Ms. Ohl testified — we saw her E-mail with 
regard to the LA County situation — that because the agreement 
with LA County did not include a requirement that LA County 
keep sufficient records, HCFA was likely to be facing another set- 
tlement of this type in 8 to 10 years from now. She stated further 
that unless Medicare can get some agreement that LA County in 
the future will meet Medicare documentation requirements or not 
claim the costs, this is not a settlement where both parties realize 
some benefit. It is more of a grant and should be called that with- 
out the compromise being called a Medicare reimbursement settle- 
ment under the Medicare regulations. Do you take issue with her 
analysis on that case? 

Mr. Vladeck. Yes, sir. 

Chairman Thompson. If you were not involved in the details of 
the settlement of these cases, how can you make an assessment 
now as to how wise or unwise the settlements were? 

Mr. Vladeck. Well, as I said a few minutes ago, Mr. Chairman, 
I have had quite a lot of opportunity in the last month to review 
those documents and many associated documents and to talk to — 
to read the GAO report and to think about the history of this and 
so forth and I think I now have enough information to form an 
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opinion on these. The issues raised that you just described are all 
issues that I am familiar with in generic terms that were policy 
issues that we dealt with quite frequently during my tenure. In 
each of the two instances I believe you just cited, the staff person 
took a position that was, in effect, a policy position where I dis- 
agreed at the time and still disagree with the policy view they were 
enunciating and I think I understand what the issues are and I 
disagree with their views. 

Chairman Thompson. Well, it does not seem to me like it is as 
much a matter of a policy issue. We have already heard testimony 
about the millions of documents that are involved in these cases. 
These are people who spent a long, long time dealing with the de- 
tails and the merits of these cases and these claims. They have 
their opinions based upon that. You say that when it was all going 
on, you were not involved in the details. You just knew that these 
people were on hard times and these settlements had taken too 
long and you wanted them settled. 

So again, I ask you, in terms of sitting down and figuring out — 
have you gone through all these documents that we have been 
hearing much about? 

Mr. Vladeck. I believe I was shown 20-some-odd documents in 
my deposition and there have been a number of other documents 
shared with the Committee and with us and obviously I have had 
the GAO report for the last 24 hours, so I have seen quite a lot 
of paper around this. 

Chairman Thompson. The GAO report has been criticized be- 
cause it did not get into the substance, so you did not learn much 
about the substance from that, did you? 

Mr. Vladeck. No, I did not. That is correct. 

Chairman Thompson. OK. I think that we can all sympathize 
with the notion of cutting red tape and moving settlements along, 
but the problem that many of us have, obviously, is that whether 
you are dealing in a court of law, whether you are dealing with an 
administrative process, a formal one or an informal one involving 
settlements, that there are procedures. That is why we call our- 
selves a Nation of laws and not of men. A person cannot look at 
a situation — even the President cannot look at a situation and say, 
I feel, based on whatever information I am getting or telephone 
calls I am receiving, there is an injustice and a problem out there, 
so I dictate that we cut a check for several million dollars of tax- 
payers’ money, in effect, something like that. We cannot do that. 

We are talking about procedures here, and when you are talking 
about settling a case, whether we like it or not, we are talking 
about lawyers. We are talking about lawyers. We all know that 
they are involved in every aspect of our life, and we regret that in 
many respects, having been one once upon a time. When you are 
settling a case, you are talking about essentially the merits of the 
case on both sides, and there are always two sides, and you cannot 
do that, you cannot analyze the merits of any case or any matter 
unless you have someone who is trained, an objective person 
trained to analyze those merits and come to some determination. 

Maybe a bad lawyer will reach the wrong determination, but the 
American people can see that the right procedure is being followed 
and somebody is looking at it from a legal standpoint. Is this a de- 
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cent deal? Maybe it is not the best, but is this a decent and fair 
deal for the taxpayers of the country? Do you not see the problem? 

Mr. Vladeck. Senator, I think it is unacceptable that these three 
settlements were not reviewed by HCFA’s General Counsel. It is 
astonishing to me that they were not. I do not understand why 
they were not. I never had any knowledge that they were not until 
3 weeks ago. I think that was a very serious violation of procedure 
and I think whatever steps need to be taken administratively to 
make sure it never happens again should be taken. 

It is inconceivable to me that I personally would have made a 
major decision involving such an issue when I was at the agency 
without consulting General Counsel. It was my understanding that 
as a matter of standard practice, General Counsel always was con- 
sulted in these negotiations. I was not aware, again, until 3 weeks 
ago, that General Counsel had not been consulted in these three 
incidences. I was astonished to learn it. I was shocked to learn it. 
I think it is very unfortunate and I think it should not be per- 
mitted to happen again. I agree with you entirely. 

Chairman Thompson. Whose responsibility do you think it was 
that counsel was not consulted? 

Mr. Vladeck. I believe it was Mr. Booth’s responsibility. 

Chairman Thompson. Well, perhaps Mr. Booth will have an 
opinion on that that we can get at a later time. Thank you, Mr. 
Vladeck. 

Mr. Vladeck. Thank you, Senator. 

Senator Collins. Senator Levin, I am going to give you the op- 
portunity to either have 3 more minutes of questions or if you want 
to make a concluding statement, whichever your preference is. 

Senator Levin. Well, just briefly, I think we have learned a lot 
this morning about HCFA procedures. It is obvious that a proce- 
dure was not followed here. The person who says that he should 
have followed it, Mr. Booth, said it was an innocent omission on 
his part. He was not directed by anybody not to go to the General 
Counsel’s office. 

But the key question to me, in addition to that, is whether or not 
these settlements were in the best interest of the United States. 
That, to me, is the key question, and that question can only be an- 
swered, it seems to me, after listening to the providers as well as 
to the people who opposed this settlement. 

The GAO talked to people who opposed the settlement, did not 
ask — did not ask the providers their position on the substance of 
the settlement. So what is missing substantively here is the pro- 
viders’ side of the story and I think that is a real omission on the 
part of the GAO. 

We have an expert here who says that, based on his judgment, 
that those settlements were in the best interest of the United 
States from what he has seen, although he was not involved in the 
details. Mr. Booth says over and over again, and I think he is a 
highly credible witness, that he believed at the time they were in 
the best interest of the United States. We have situations here 
where hospitals had hundreds of millions of dollars withheld from 
payments that they claimed were owing to them, hundreds of mil- 
lions of dollars, folks, in New York, and that was ultimately settled 
for $130 million. 
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So this is not where HCFA was claiming that New York owed 
it money. This was a situation where, for years, there were fes- 
tering claims that New York hospitals had against HCFA and fi- 
nally were settled, $130 million of what turned out to be the hos- 
pitals’ money that had been withheld by HCFA, and that fact is 
relevant. 

And so on the substance, it is obviously not for us to judge the 
substance of settlements. But the Visiting Nurses Services, in their 
letter, it seems to me, is powerfully eloquent about what a mistake 
it is not to get the other side of the story on the substance, and 
the GAO did reach a conclusion on the substance because they said 
that these claims would not have been successful had they been 
litigated. How they can reach that conclusion when they did not 
ask the providers for their side of the story on the substance is in- 
explicable to me. I think it was wrong and I would hope that all 
of the providers, after they have had an opportunity, which they 
have had for 24 hours now, to read the GAO report, would be of- 
fered the opportunity by our Chairman to submit any statements 
for the record that they might feel are appropriate. 

So this is an appropriate oversight issue on the process and I 
think there is no doubt that there are procedural omissions here 
which, if we can correct by law or regulation, we ought to correct. 
The General Counsel clearly should have been shown these settle- 
ments. She was not. If we can correct that, we ought to do it. But 
we should not, it seems to me, blend that issue with whether or 
not these were substantively excessive settlements without getting 
the providers, in two cases who had hundreds of millions or tens 
of millions of dollars tied up by HCFA, an opportunity to give us 
their side of the story. 

Thank you. 

Senator Collins. Thank you, Senator Levin. 

There is no doubt that HCFA’s appeals process is cumbersome, 
it is expensive, it is complex, it is bureaucratic. Those facts argue 
for reform of the process to make it more customer friendly, to en- 
sure that decisions are made more expeditiously. Those facts do not 
argue for subverting the process for three providers who were for- 
tunate enough to have the administrator give personal attention to 
their overpayment disputes. 

When I began this hearing, I said that I was troubled by four 
findings by the GAO, findings that were substantiated by deposi- 
tions taken by the Subcommittee staff. I remain very troubled by 
those four findings. 

First, it is absolutely clear that HCFA violated its own regula- 
tions, its own rules and procedures in the settlement of these three 
cases. Everyone agrees that there was no review by any govern- 
ment lawyer of the settlement of these claims. That is not in dis- 
pute. Most people agree, and HCFA’s own regulations make very 
clear, that it was the rule and the custom of the Department to ob- 
tain the approval of the Department of Justice for the settlement 
of claims over $100,000. Similarly, HCFA’s own regulations make 
very clear that an overpayment is considered a debt and thus is im- 
plicated by the Federal Claims Collection Act. 

Second, it is indisputable that the agreements contained highly 
unusual secrecy provisions. If HCFA felt so comfortable with the 
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results of these settlements, why were they kept secret? Why were 
confidentiality provisions included so that other providers would 
not find out about the special treatment given these three pro- 
viders? 

Third, it is indisputable, whatever his motive, that Mr. Vladeck, 
who was administrator at the time, did pressure subordinates to 
reach agreements. He did not dictate what should be in those 
agreements, but the record is replete, and even Mr. Booth under 
oath said today that he felt pressured to reach the agreements. 

And finally, there is no doubt that the agreements included pro- 
visions for special treatment that were not given to other health 
care providers, and I think that is unfair. 

The Subcommittee will continue to pursue this issue. I am look- 
ing at legislative solutions and I look forward to continuing to work 
with HCFA, with the GAO and other interested parties. 

This hearing is adjourned. 

[Whereupon, at 1:15 p.m., the Subcommittee was adjourned.] 
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Madame Chairman and Members of the Subcommittee: 

I am pleased to be here today to discuss the results of our recent 
investigation of the Health Care Financing Administration’s (HCFA) 
negotiated settlements of large overpayments to three Medicare providers 
between 1991 and July 1999. (See HCFA: Three Largest Medicare 
Payments Were Improper [GAO/OSI-OO-4, Feb. 25, 2000].) These 
settlements constituted 66 percent of all Medicare overpayment 
settlements since 1991 for which HCFA provided us records. In these 
three settlements, HCFA accepted $120 million for debt exceeding 
$332 million — about 36 percent of the total principal. 

The depletion of the Medicare Trust Fund has been the subject of 
significant scrutiny in recent years. As we have reported previously, 
fraudulent and abusive practices have raised concerns about program 
vulnerabilities. 1 HCFA, an agency within the Department of Health and 
Human Services (HHS) that administers the Medicare program, is required 
to ensure that debts owed the program — generally caused by 
overpayments to providers— are paid. Historically, rather than collect the 
entire debt, however, HCFA often enters into settlement agreements with 
providers and accepts less than the full amount owed. 

HCFA provided us with copies of 96 agreements reflecting Medicare 
overpayment settlements that It negotiated from 1991 through July 1, 1999, 
In which the overpayment exceeded $100,000. We found nothing improper 
in the settlement of 93 of the 96 matters. We did determine, however, that 
HCFA acted inappropriately in several respects as to the 1996, 1996, and 
1997 settlements of the three largest matters. 

In brief, we found that (1) former HCFA Administrator Bruce Vladeck's 
participation in the largest settlement raised conflict-of-interest concerns, 

(2) HCFA unilaterally chose not to obtain Department of Justice approval 
of the settlements and ignored its own regulations and internal guidance, 

(3) HCFA appears to have disregarded permissible settlement criteria 
established by regulation, (4) the settlement agreements contained 
questionable provisions, and (5) HCFA executed settlements without the 
benefit of legal counsel. 


1 S<« Medicare: HCFA Fac « Multiple Ct taJJvtfe* to Prepare lor the 21 k Ce/muy (GAOT-HEHS^Sa5, 
Jul 29, 1906). 
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Actions by the HCFA 
Administrator Raised 
Conflict-of-interest 
Concerns 


We determined that HCFA Administrator Brace Vladeck had directed 
subordinates to settle the three matters and that he had a prior 
professional association with two of the three providers immediately prior 
to being appointed HCFA Administrator. Mr. Vladeck's participation in the 
largest settlement— 425 million accepted for $166 million tn overpayments 
to a hospital— rased conSict-af-interest concerns because he had 
previously served on the hospital's Board of Directors, hi this instance, we 
learned that Kevin Thuim, then Chief of Staff to the HHS Secretary and the 
current Deputy Secretary, had instructed Mr. Vladeck to inquire about the 
status of the overpayments. As a result, Mr. Vladeck suggested to Charles 
Booth, then Director of Payment Policy, that “time was more important 
than money” and Instructed him to move fester. Mr. Booth had told 
Mr. Vladeck that quickening the process could cost HCFA an extra 
$8 million to $ 10 million. Despite tius being HCFA’s largest settlement and 
unlike other settlements we reviewed, HCFA kept no records or 
documentation about it, not even a copy of the settlement agreement We 
were fortunate to obtain records that the fiscal intermediary maintained. 
Mr. Vladeck also failed to disclose his previous affiliation with the other 
provider, a home health agency. In this instance, Mr. Vladeck did not 
reveal on the financial disclosure forms he filed upon his appointment that 
he had sat on the Advisory Committee to the home health agency. We 
could not resolve our questions about Mr. Vladeck’s involvement in these 
settlements given his refusal to meet with us. 


No Department of 
Justice Approval 
Sought 


HCFA's regulations and internal guidance state that HCFA must refer all 
settlements over $100,000 to the Department of Justice for approval, in 
accordance with the Federal Claims Collection Act HCFA unilaterally 
decided to settle the matters without Justice approval. HCFA should have 
obtained clarification from those charged with Implementing the Federal 
Claims Collection Act, including Justice anchor GAO. Such clarification 
should have been sought because HCFA’s own regulations required any 
compromise of a claim over $100,000 to be approved by Justice, and those 
who settled the matter thought approval was necessary. Mr. Booth chose 
not to seek Justice approval or HCFA’s own Office of General Counsel 
(OGC) review because, as he told us, he was concerned that if he did, the 
“deals would go up in smoke." He also admitted to us that he knew that 
the settlements were not in the best interest of the government. 

Two months prior to initiating the first of these three improper 
settlements, HCFA (and Mr. Vladeck) was notified that Justice had 
rejected aHCFA-proposed settlement for $3 million of a $58-million 
overpayment to a hospital. Justice rejected the proposal in September 
1993 because it was “not sufficient" and "out of tine with settlement 
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amounts from comparable institutions." It then took over the negotiations 
with the hospital, which continued until March 1994 when the hospital 
rejected Justice’s offer to settle the matter for $12 million. After the 
hospital’s rejection, Justice returned the matter to HCFA for collection. 
Ultimately, a $ 10-million settlement was made. 


Permissible Claims Regulations implementing the Federal Claims Collection Act set forth 
Oritpria criteria agencies must consider in determining whether to compromise a 

® debt or claim for less than the full amount owed. These regulations permit 

compromise of claims only if one or more of the following reasons exist; 
(I) the debtor cannot pay the full amount within a reasonable time, (2) the 
debtor refuses to pay and the United States is unable to collect the full 
amount in legal proceedings, (3) there Is real doubt that the United States 
can prove its case in court, or (4) the cost of collecting the claim does not 
justify seeking full recovery .* HCFA’s regulations generally mirror the 
joint regulations. 

Although HCFA chose not to seek a clarification or actual approval from 
Justice, it is not entirely dear that the Federal Claims Collection Act 
actually required Justice approval. The applicability of the Federal Claims 
Collection Act to the three settlements that we investigated depends upon 
whether the amount of overpayments determined by the fiscal 
intermediaries constitutes a “claim* or “debt” within the meaning of the 
act. The Federal Claims Collection Standards,* which implement the act, 
make dear that Justice approval is required only when a debt or claim is 
compromised. 1 In the claims context, we have previously said that 
“compromise" means accepting less than the full amount owed in full 
satisfaction of the claim.* Based upon the facts in the three improper 
settlements, we believe it is clear that HCFA accepted less than the full 
amount of the overpayments. It is not, however, as clear whether such 
overpayments constituted a claim or debt within the meaning of the act 
The standards use the terms “claim" and “debt" Interchangeably and define 
them as “an amount of money or property which has been determined by 
an appropriate agency official to be owed to the United States.—"* The 
term “appropriate agency official" Is not defined in the standards. 


* 4 C.F.R. pc 103. 

’4C.F-R.clvl. 

‘ Id. f 103.1(b). 

‘ £*., It r* Economic Drriopment Admin., 62 Corep. Gfn- 480, <32-83 (1963L 
*4 C.PJt 4 10L2(m). 
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However, the meaning of this phrase is critical to whether the act applied 
to the settlement agreements under discussion here. 

HCFA’s regulations and manuals recognize that circumstances may exist 
in which compromise of a debt is appropriate. HCFA’s Guide states, 

“[Cjorapromise of debts should not be considered until all administrative 
collection action to collect a debt in full has been exhausted, unless it becomes 
clear at some point during the collection activity that further action to collect the 
debt in full is not in the best interest of the Government”’ 

Circumstances that could lead to such a determination include HCFA’s 
inability to collect the debt in full, a legal issue that raises doubts as to 
HCFA’s ability to prove its case in court for the full amount, or the further 
cost of collecting the debt would exceed the amount of tire debt* 

Although these provisions were promulgated pursuant to the Federal 
Claims Collection Act, we believe that government agencies should 
normally consider elements like these before agreeing to settle significant 
claims. It does not appear that these settlements, however, were 
negotiated after careful consideration of these factors. In apparently 
failing to consider these or similar elements before entering into these 
multimil Iion-dollar settlements, HCFA acted improperly, regardless of the 
applicability of the act and its associated regulations. Moreover, had 
HCFA considered these factors, it is unlikely that settlement would have 
been appropriate 

For example, HCFA appeared not to consider that all of the providers 
were able to pay the amounts owed. One of the providers, the home 
health agency, had established a reserve fund to pay most of the amount 
owed; and the fiscal Intermediaries had already withheld the amounts 
owed by the other two providers by offset, so that no additional payment 
was necessary from them. 

Further, H d -es not appear that there was a substantial risk of loss shou'd 
HCFA or its intermediaries litigate these claims. In all three cases, the 
provider either claimed that it provided covered services or incurred bad 
debts; however all three providers lacked documentation to support any of 
these claims. Therefore it is unlikely that any of the providers could have 
mounted strong defenses. Moreover, the fiscal Intermediaries, who would 


’ HCFA 1 * Guide, | 0306-1-45(1). 

* Id » 0306-1 -43(B); 42 C.F.H. ! 406.376(d). 
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represent HCFA in any legal action to collect these debts, were confident 
in their ability to prevail. Although a risk in litigation always exists, 
consideration of “litigation risk" does not appear to justify settlement 
Even if settlement had been appropriate, HCFA regulations require that 
the amount accepted in compromise be reasonable in relation to the 
amount that can be recovered by enforced collection proceedings. 9 Since 
it appears there was little litigation risk to HCFA to collect the hill debt, 
the significant compromise of the amounts owed in these three matters is 
apparently unjustified. 

Consideration of the cost of collection also would not justify these 
settlements. Under both HCFA and the Federal Claims Collection 
Standards, costs of collecting should not normally carry great weight in 
the settlement of large claims. 1 ® It is unlikely that the cost of collecting 
these debts, which collectively approximated $332 million, could outweigh 
their recovery. 


toro tt 1 ement 

Agreements 

Contained 

Questionable 

Provisions 


The agreements contained several provisions that were not in accord with 
HCFA’s guidance for settling claims. For example, HCFA agreed to waive 
interest in the settlement with the home health agency, despite contrary 
direction contained in its financial management guide. 11 It also permitted 
the home health agency to pay part of its debt in installments, which 
should be considered “only in rare Instances." 11 

Moreover, two of the agreements explicitly permitted the providers to 
continue to be reimbursed for costs regardless of whether they were 
actually incurred. The settlement with the home health agency permits it 
to be reimbursed in the future for costs that might not be covered by 
Medicare, although capped at a specific level. Similarly, the 1996 
agreement with the hospital permits it to be reimbursed for bad debts 
without documentation as otherwise required by regulation. 1 * Mr. Booth 
disregarded the objections of knowledgeable HCFA and fiscal 


* i C.F.R. f 108.4, 42 C.F R { 406.378(h). 

" HCFA’* Guide, | 030e-l-t5(BX4) 

" HCFA'* Glide direct* HCFA to charge interest on ail debts owed the government unless a different 
rule ia prescribed but require# that Interest be charged on aUdebte paid in tnatallmente. td 5 0306-1* 
40(PX1). Note, however, that HCFA'* regulation* provide for. the adjustment* to interest charge* for 
overpayment determination* reversed admbistredvety. 42 C.P.R. f 406S78(hX2). 

" HCFA’* Glide. » 0306-1 -46(E). 

" 42CF.R- 5 41320(d). 
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intermediary officials who protested the settlements as setting bad 
precedents. 


HCFA Eschewed 
Legal Review of 
Settlements 


None of the three agreements were reviewed by HCFA’s OGC or any other 
government attorney before they were executed even though HCFA’s 
internal guidance requires that debts of over $100,000 be referred to 
Justice through HCFA's central office and OGC.” The lack of legal review 
is further evidence of HCFA's failure to assess the litigation risks and other 
factors involved before settling these matters. We also believe that legal 
review is appropriate before government officials sign agreements 
relinquishing the government’s right to recover tens of millions of dollars. 

After we advised HCFA in advance of the specific questions we would be 
asking about its claims collection processes and compliance with the 
Federal Claims Collection Act, neither Chief Financial Officer Michelle 
Snyder nor Chief Counsel Sheree Kanner could answer those questions. 
Even more troubling is that after these interviews, we gave HCFA the 
opportunity to respond in writing to these questions, but the written 
response from Deputy Administrator Michael Hash was unresponsive to 
our questions. 

The chronologies of the three improper settlements and our legal analysis 
of the applicability of the Federal Claims Collection Act to these 
settlements and the Medicare program can be found in our February 25, 
2000, report. 


Madame Chairman, this completes my prepared statement. I would be 
happy to respond to any questions that you or other members of the 
Subcommittee may have. 


" HCFA’* Guide, f <006-1 -20(C) 
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Ordering Information 


To Report Fraud, 
Waste, and Abuse in 
Federal Programs 


Orders by Internet 

For information on how to access GAO reports on the Internet, send 
an e-mail message with “info* in the body to: 

Info@www.gao.gov 

or visit GAO’s World Wide Web home page at 
httpyAvww.gao.gov 

xmtmmsr- 

Web site: httpy/www.gao.gov/firaudnet/fraudnethim 

E-mail: fraudnet@gao.gov 

1-800424-6464 (automated answering system) 
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SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
STATEMENT OF 
Charles R. Booth 
March 28, 2000 

Madam Chairman and members of the subcommittee, good morning. My name is 
Charles R. Booth. I am a career federal employee and have worked for the federal 
government for 40 years. I am the Director of the Financial Services Group, Office of 
Financial Management, Health Care Financing Administration (HCFA). In that position, 

I am responsible for the management of the Agency’s current administrative budget and 
spending. [ have held this position since July 1997. 

From 1984 through 1994, 1 was director ofthe Office of Payment Policy in the Bureau of 
Policy Development. (In about 1988, the name of the office was changed from the Office 
of Reimbursement Policy, and the name of the Bureau was changed from the Bureau of 
Eligibility, Reimbursement, and Coverage, but the functions were the same.) 1 directed a 
staff that determined the administrative policies for reasonable cost reimbursement, 
reasonable charge payments, and payment under a variety of fee schedules as Congress 
enacted them. In addition, when disputes arose about the meaning of various policy 
interpretations, my staff responded to those inquiries. Some of those disputes involved 
the Office of General Counsel of Health and Human' Services. I was the person they 
consulted about HCFA’s views on whether to settle or appeal certain cases, including 
those that arose from decisions issued by the Provider Reimbursement Review Board. 

In November 1994, there was a reorganization within the Bureau of Policy Development. 
My role changed somewhat. I assumed more responsibilities for policies for hospitals, 
but no longer had payment policy responsibilities for physician services, home health 
agencies, or skilled nursing facilities. I held that position until July 1997. 
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A dispute arose in the.early 1990s between the Visiting Nursing Services of New York 
(VNS) and its fiscal intermediary. United Government Services (UGS). UGS had 
reviewed certain costs for this home health agency, which it wanted to disallow. Because 
the consequences were very significant, UGS discussed them with members of my staff 
and me. Representatives from VNS also met with us. These meetings occurred in the 
fall of 1993. There were also a variety of phone calls with UGS and other phone calls 
with an attorney representing VNS. VNS clearly wanted to reach some compromise with 
UGS before UGS made any final decisions. UGS asked us in late February 1 994 if 
HCFA was in agreement with its proposed action. After checking with Thomas Ault, 
who at the time was the Director of file Bureau of Policy Development and my immediate 
superior, we said we were. UGS issued its decisions at the end of February 1994. Within 
a few days, Mr. Ault, directed me to find a way to settle this issue. He asked me to meet 
with representatives from VNS to find some middle ground because the amount at issue 
was too great. He indicated this needed to be accomplished quickly. As a result, 1 met 
with representatives from VNS and UGS on or about March 10,1994, and we reached an 
agreement. The settlement agreement was drafted by UGS, was reviewed at length by 
the VNS, UGS, and me, and finally signed in April 1995 4 

The main issue in this dispute was whether the length of time VNS claimed for nurses 
aides visits was reasonable. VNS served a large Medicaid population as well as a large 
Medicare population. The aides provided services to the Medicaid population that went 
beyond those for which Medicare would normally pay. These included homemaker 
services such as food shopping. While the average length of the Medicare visit was a 
little over three hours, the average length of Medicaid visits was about 12 hours. VNS 
claimed that we should average all the aide visit time for all patients and that Medicare 
should pay the costs, based on that average, for aide visits provided for Medicare 
beneficiaries. UGS contended the aide visits for Medicaid beneficiaries were not like 
those provided to Medicare beneficiaries, and that Medicare should pay only for the time 
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that aides spent with Medicare patients. Costs for several years were at issue. UGS was 
proposing to disallow about $93,000,000. As a result of the settlement, VNS paid the 
Government about $67,000,000. 

In late January 1996, Mr. Ault, still my immediate supervisor, gave me a note dated 
January 19, 1996, from Rick Langfelder to his boss, Maria Mitchell. Mr. Ault told me to 
look into it, contact Mr. Langfelder, and find out what was going on. Mr. Langfelder 
worked for the New York Health and Hospitals Corporation (HHC), an agency of the 
New York City government that operated several hospitals. It was not clear from the 
January 19 note what the issues were. I did contact Mr. Langfelder and met with him and 
others from HHC in February. There were several issues HHC had with its fiscal 
intermediary, Empire Blue Cross (Empire), going back to the early 1980s. We discussed 
these issues again in May. However, by then, I had heard directly from Bruce Vladeck, 
the Administrator of the Health Care Financing Administration from May 1993 until 
September 1997. Dr. Vladeck inquired about what progress was being made to settle the 
issues raised by HHC. He was obviously disappointed by the lack of progress in settling 
these issues and expressed his strong desire to see more progress. I met again with 
Langfelder and others from HHC at the HCFA regional office in New York; that meeting 
took place in June. Representatives from Empire also attended. I had called William 
Toby, the Regional Administrator in New York, to ask if we could use space in his office, 
as I believed it would be better to meet there than at HHC. Tony Seubert attended the 
meeting for Mr. Toby. We discussed the issues and HHCs estimates of the value of those 
issues, but made little progress toward any resolution. Dr. Vladeck inquired about the 
status of negotiations soon after the June meeting. He advised me he needed to “report to 
the sixth floor.” I took that to mean the Department’s Office of the Secretary, but Dr. 
Vladeck provided no further description. (It is common within the Agency to refer to 
“the sixth floor” as meaning the Office of the Secretary.) He was clearly not happy that 
very little progress had been made at the June meeting. I recall sending him an e-mail 
saying I believed if we moved quickly to settle the issues, we would end up paying more 
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money. His reply was that he wanted it .settled very quickly — that it was worth the extra 
money. I took this to be his clear direction to settle the issues. An agreement was 
reached in mid-August. That meeting was also at the Regional Office. Empire drafted 
the settlement agreement, which was signed in mid-September. The issues settled were 
worth about $200,000,000, and Empire paid HHC about $130,000,000. 

In early November 1996, 1 received a phone call from an analyst in the Office of 
Research and Demonstrations of HCFA advising that Dr. Vladeck wanted me to look into 
a dispute between the Los Angeles County hospitals and their fiscal intermediary. Blue 
Cross of California. I had a short discussion with Dr. Vladeck in late November or 
December of 1996, when he advised me that the time pressure was not quite so severe. It 
was very clear to me that this was a directive from Dr. Vladeck that he wanted this matter 
settled as well. 1 contacted representatives from Los Angeles County, had discussions 
with representatives from Blue Cross of California, and reached a settlement agreement 
with the County representatives in late February of 1997. As with HHC, there were 
several issues in dispute. I drafted a settlement agreement along similar lines as the HHC 
agreement, and sent it to representatives from Los Angeles County, the fiscal 
intermediary, and the HCFA regional office in San Francisco. The agreement was 
revised somewhat and signed, and Blue Cross paid Los Angeles County about 
$5 1 ,000,000. The value of the issues in dispute was about $73,000,000. 

I believed at the time and believe now that I was acting under the express direction of Mr, 
Ault or Dr. Vladeck. 1 believed at the time the settlements were appropriate. I now know 
that I should not have agreed to or signed those settlements with out the involvement of 
the Department s Office of General Counsel and the agreement from the Department of 
Justice. At no time did I intend to violate any rules, regulations, or laws. I have spent 33 
years of my 40 year career working for the Medicare program and have tried to work for 
the best interests of Medicare beneficiaries and the Medicare program during this period. 
Thank you. I will try to answer your questions to the best of my ability. 
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STATEMENT OF BRUCE C. VLADECK 
Before the Permanent Subcommittee on Investigations 
U.S. Senate Committee on Governmental Affairs 
March 28, 2000 

Chairman Collins, Senator Levin, and members of the Subcommittee, I am Bruce 
C. Vladeck. 1 am appearing at the invitation of the Subcommittee to discuss the process 
by which the Health Care Financing Administration (“HCFA”) has negotiated and 
resolved disputes with Medicare providers. 

From 1993 until 1997, it was my privilege to serve as Administrator of HCFA. I 
am proud of my service and proud of what my colleagues and I accomplished during that 
time. I certainly would not claim that I made no mistakes during my service, nor that the 
agency, which with limited resources administers two of the largest and most complex 
programs of the Federal Government, was without flaw. But we made significant 
progress. The agency was in much stronger shape when I left than when 1 arrived, and - 
most important — Medicare and Medicaid were in better financial shape and working 
better to serve their beneficiaries. 

I understand the GAO and perhaps some members of this Subcommittee are 
questioning some of the settlements undertaken by HCFA while I was Administrator. I 
am here to answer questions about my role in those settlements and what I understood 
about the role of others. I also understand this Subcommittee’s Chair may recommend 
changes in the law or changes in regulations to clarify the process by which disputes 
between HCFA and providers are resolved. If the objective of that effort is to provide 
greater certainty and a more expeditious and fair handling of disputes, I applaud your 
efforts and will assist you in whatever way I can. 
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When I appeared before the Senate Finance Committee for confirmation as 
Administrator of HCFA in May of 1 993, HCFA was an agency that had Song been 
criticized for being unresponsive to health care needs; a body slow to heed problems in 
the health care system; and one that too often appeared focused on form over substance. 
As I approached the task of Administrator, I resolved to be ever mindful of the impact of 
the agency on actual people. I made the following statement before the Finance 
Committee during my confirmation hearing: 

Medicare and Medicaid are two of the most 
important things this government does, and represent what 

the United Sates does best We need to maintain strong 

programs for our disadvantaged and elderly citizens. These 
beneficiaries must be the clear focus of our efforts. We 
need to communicate better with our beneficiaries, the 
providers who serve them, and the States that are our 
partners in furnishing health care. We need also to listen to 
and work closely with people on the front lines of health 
care. 


We need to encourage greater experimentation, both 
by States and providers, in new ways to deliver, manage, 

and pay for services The challenges we face in 

reforming the health care system require an agency that can 
balance our responsibilities and obligations to the many 
people the Health Care Financing Administration serves, 
while facing a changing environment in the health care 
community. 

In 1 993, there was a widespread perception that HCFA was a particularly insular, 
rigid, and bureaucratic agency, unresponsive to its major constituents and stakeholders. 
Improving customer service to all our customers - providers and States as well as 
individual beneficiaries - was a major priority of mine from the outset I sought to 
address charges of “bureaucratic inertia” that previously had been leveled against HCFA. 
I repeatedly tried to convey the message, both inside the agency and without that the 
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primary responsibility of HCFA was to insure that its beneficiaries had access to high- 
quality health care when they needed it The only ones who could actually provide that 
care were not federal employees or insurance companies, but the doctors, hospitals, and 
other health care providers who were thereby our partners in fulfilling our core mission to 
meet the basic health care needs of our most vulnerable population: the poor, the 
disabled, and the elderly. 

Internally, we emphasized the basics of good customer service - establishing, for 
example, for the first time within the agency, quantitative standards on responding to 
telephone calls and written inquiries - and we invested significant resources in 
“benchmarking” our activities against other organizations in both the public and private 
sectors. For example, we sent a team to Atlanta to learn about customer service from a 
hotel chain that had won the Baldridge Award of the Department of Commerce for 
excellence in customer service. Externally, I spoke to all the leading health care provider 
groups to emphasize our openness to increased communication and dialogue. 

In this regard, I was continually concerned about the balkiness and inefficiency of 
the process through which cost report disputes were appealed, reviewed, and adjudicated. 
The Provider Reimbursement Review Board (“PRRB”) had a backlog of several years 
and several thousands of cases. As Administrator, I was responsible for reviewing and 
was routinely provided with PRRB decisions involving cases d at ing back a decade or 
more. We devoted considerable energy and attention both to trying to make the PRRB 
process more efficient and trying to reduce the number of cases that came before the 
PRRB. 
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Another priority during my tenure at HCFA was a continuing strategy of trying to 
move away altogether from cost-based reimbursement. The enormous expenditures of 
time, energy, and money surrounding the cost-reporting and appeals process could be 
significantly reduced, and the government could save a lot of money, by moving from 
cost-based to prospective reimbursement. We thus redoubled our efforts to develop and 
implement prospective payment systems for hospital outpatient services, skilled nursing 
facilities, and home care agencies, and similarly sought to move from cost-based 
reimbursement to fee schedules or competitive pricing for other services - activities that 
culminated in the bipartisan process of the enactment of the Balanced Budget Act in 
1997 . 

The Resolution of Reimbursement Disputes. 

At the time I became Administrator, HCFA had been criticized for being non- 
responsive and non-timely in resolving pending disputes. In some instances, those 
disputes were based on a health care provider owing the government money; in others, 
the dispute involved possible undetpayments by the government to the provider. 

We were fortunate at HCFA to have a staff of very talented, knowledgeable, and 
experienced officials, many of whom had been with HCFA since its creation. The 
settlement process was overseen skillfully and energetically by Charles Booth, a long- 
time employee of HCFA who has been involved with the Medicare program since its 
inception. He was capable, tough and, I undetstood then and believe today, of the highest 
integrity. Mr. Booth, in turn, worked directly with HCFA employees in our central and 
regional offices and contractor employees throughout the country. I think it is important 
for the Subcommittee to have some sense of the scope of these activities; Medicare paid 
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close to 40,000 providers on a cost-related basis. Each provider filed an annual cost 
report, triggering a process that included intermediary review and determination and not 
infrequently a series of appeals and dispute resolution procedures. 

The Subcommittee’s letter of invitation asks that I address four specific Medicare 
payment disputes. They are: 

a) a settlement between HCFA and the Department of Health Services, 

County of Los Angeles. 

b) a settlement between HCFA and the New York City Health and Hospitals 
Corporation; 

c) a settlement between HCFA and the Visiting Nurse Service of New York; 

d) a settlement between HCFA and Howard University Hospital; 

At my recent deposition before the Subcommittee staff, I was asked about these 
matters in great detail and was shown a number of related documents. I testified that I 
did not recall the details of any of the settlements, because I was not involved in 
negotiating the settlements, nor was I advised at the time about the details of the 
settlement negotiations. I did, however, press for timely resolution of three of the 
disputes. As I will discuss in more detail below, the Los Angeles County matter involved 
a potential health care crisis precipitated by a change in Medicaid policy; the implications 
of the crisis brought state and federal officials at the highest level to bear on developing a 
solution. The New York Health and Hospitals matter involved a potential disruption in 
services, which neither the State nor the City seemed willing to address. The Visiting 
Nurse Service dispute involved a conflict between the requirements imposed on providers 
by New York State and the services reimbursable by Medicare. In each of these cases, I 
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was advised and believed that our failure to act promptly could result in an intolerable 
reduction or loss of medical and health services to some of our most vulnerable citizens. 
But I left the specific negotiation and resolution of the matters to the good judgment of 
HCFA staff, who were better equipped than I to settle the matters. In each of the 
settlements we will discuss today, no one on the senior staff expressed to me, at the time, 
any reservations as to whether the agreements were in the best interest of the United 
States. However, as the Administrator of HCFA, I bear ultimate management 
responsibility for the resolution of the matters at issue. 

Let me address, up front, what I understand are the primary concerns of the 
Subcommittee. 

First, concerns have bear raised about the fact that, in three of the settlements, I 
received calls from providers and others about the need to expeditiously resolve 
outstanding reimbursement disputes. During the four and a half years I served as 
Administrator, I received dozens of calls from providers, members of Congress, state 
officials, and others interested in the resolution of outstanding disputes of one kind or 
another. In each case, I sought to facilitate solutions by passing the matters on to 
experienced.staff at HCFA and asking that they develop appropriate responses . I did not 
direct the staff to come up with a particular result, nor did I get involved in 
reimbursement settlement negotiations. 

Second, concerns have been expressed that three settlements did not involve 
HCFA’s General Counsel or the Department of Justice. As I testified in my deposition, I 
frankly did not know whether they did or did not go through the General Counsel or DOJ, 
or, for that, matter, what their final resolution would be. However, if I had thought about 
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it at the time, my view would have been that DOJ logically would not have been the 
appropriate body to resolve any of the policy issues of principal concern in those three 
settlements. These matters did not involve claims in litigation or litigation-related 
concerns, which DOJ would be uniquely qualified to handle. In each of these cases, 
HCFA had the unique ability, and I believed responsibility, to consider the fundamental 
health care issues involved, to speed the resolution of outstanding reimbursement issues, 
and to free up funding that was critical to the provision of services. My job as 
Administrator was to act on significant matters involving policy decisions. I did not 
routinely consult with DOJ on matters of policy. 

Third, concerns have been raised about whether the dollar value of three of the 
settlements was adequate, because those settlements were for amounts significantly less 
than the amounts originally asserted by the fiscal intermediaries. Although I was not 
involved in those specific negotiations, it is a fact that, where a provider disputes an 
intermediary’s determination of an amount owed, that amount is never final until there is 
an evaluation of the policy issues - either through settlement with HCFA, by the PRRB 
after a hearing, by the HCFA Administrator in the case of a review of a PRRB decision, 
or by a court, where the HCFA Administrator’s decision is appealed. Indeed, even after 
an NPR is issued, providers are instructed that they should attempt to reach a resolution 
by way of settlement prior to an actual PRRB hearing. Where complex policy issues are 
involved, it is fair - and accurate - to say, that the intermediary’s number may be viewed 
as simply the intermediary’s number, and certainly is not considered a debt owed to the 
government In the three settlements at issue, I do not believe the providers think they 
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received sweetheart deals, and the Subcommittee may wish to question the providers 
themselves. 

Fourth, it has been suggested that I may have had a conflict of interest in urging 
resolution of two of these matters, because, prior to my service at HCFA, I twice served 
as an unpaid board member of the New York City Health and Hospitals Corporation, and 
I was invited to serve as an unpaid member of an advisory committee for the Crater for 
Home Care Policy and Research, a non-profit center established by VNS. (With respect 
to that advisory committee, l do not know whether ! .was ever officially on the committee, 
although 1 was invited to join and may have attended one organizational meeting.) I have 
been involved in public health issues for over 25 years, and have served in numerous paid 
and unpaid positions (and also worked in numerous unpaid efforts for which I held no 
formal position) - all directed at the same objective of delivering health care services to 
the public, primarily to the poor and the elderly. Those remained my objectives when I 
became HCFA Administrator. It should not be a surprise that I have acquaintances and 
relationships throughout the health care community nationally, including providers. But 
to suggest that, because of prior unpaid service, I had any personal interest, as opposed to 
the public interest, in mind when I acted on behalf of HCFA is outrageous and untrue. 

No one who knows me would make that allegation. 

Finally, I understand that 1 have been tagged as a “reluctant” witness, because I 
did not talk directly with a GAO investigator when he sought to interview me in the 
summer of 1 999. I was not reluctant to testify . In a separate letter to the Subcommittee, 
my attorney, Robert J. Anello, addresses those circumstances. The key point is that Mr. 
Anello did talk with this Subcommittee’s counsel last fell — almost six months ago — and 
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offered to make me available for an interview at that time. That offer was declined; my 
counsel was told “the train had left the station” because a GAO report already was being 
prepared. That was almost six months ago. I remained fully prepared to be interviewed, 
but we did not hear from the Subcommittee until last month, when I was asked to give a 
deposition, at which I appeared voluntarily. I answered fully all questions put to me, to 
the best of my recollection, as I would have done if Mr. Anello’s offer of last fell had 
been accepted. 

At the deposition, and again in this testimony, I describe roy involvement to the 
best of my recollection. My recollection of these matters may not be clear in terms of the 
details and timing. Indeed, some of the documents shown to me at my deposition are 
inconsistent with my memory of the sequence of events, which has increased my 
uncertainty as to specific chronologies. But my lack of clarity on the details in no way 
affects, or qualifies, my view that each of the settlements at issue was arrived at fairly and 
was in the best interests of the United States and the people HCFA serves. 

Department of Health Services, County of Los Angeles. 

In late 1 995 or early 1 996, 1 was advised that Los Angeles County was facing a 
potentially massive public health crisis and might be forced to close hospitals and 
outpatient facilities due to a lack of funds. Approximately five million individuals relied 
on the Los Angeles system as their sole access to healthcare. The potential closure of 
facilities and cutbacks in services was a source of great concern - to the public health 
community, local officials, my colleagues in the Clinton Administration, and me. As a 
result, there were meetings in the Secretary’s office, as well as at the White House, 


- 9 - 



91 


involving, at one time or another. Administration officials, HHS officials, HCFA’s 
General Counsel, and others - all focused on seeking ways to avert this potential crisis. 

The problem in Los Angeles County was caused, in part, by HCFA’s 
implementation of a change in Medicaid legislation that I supported and advocated. On a 
number of occasions, I was asked whether it was possible for HCFA to waive or change 
its regulation in order to keep the LA County Hospital system afloat I believed, and 
expressed the view, that the Medicaid regulation represented sound public polity and that 
HCFA did not have the legal authority to waive the regulation. 

Thus, the discussion at these meetings turned to other potential means to alleviate 
the pressures on LA County. I recall that each unit of HHS, as well as other federal 
agencies, was directed by the White House to explore whether there were any funds 
properly available to help keep the Los Angeles County Hospitals open. 

One of the alternatives proposed and later adopted was what is known as a 
Section 1115 Medicaid waiver or a Medicaid Demonstration Project. These waivers, 
whidi have been granted to numerous states, often permit, under rigorous budget 
neutrality rules, short term expenditure increases to support programmatic changes that 
will eventually save money. In the case of the LA County Hospital system, the hospitals 
received increased reimbursement for outpatient services in the fiscal years beginning 
July 1, 1996, pursuant to a five-year plan designed to overhaul operation of the public 
hospital system and to recoup the additional expenditures before the end of that period. 

While this demonstration project was to be the cornerstone of the LA County 
Hospital remedy, it was not alone sufficient to resolve the LA County crisis. 

Accordingly, additional measures were considered, including the potential resolution of 


- 10 - 



92 


outstanding LA County Hospital Medicare appeals. I recall that the issue of resolving 
pending Medicare claims was raised at the time when details of the Medicaid waiver 
were being negotiated in the first half of 1996. 1 also had the recollection that the'LA 
County Medicare settlement was discussed prior to June 30,1996, the end of the LA 
County Hospitals’ fiscal year. 

At my deposition, I was advised that my recollection regarding the timing of the 
Medicare aspect of the LA County situation was not consistent with various documents 
and Mr. Booth’s recollection. While I still believe that the possibility of settling 
outstanding Medicare appeals was raised in early 1 996, the documents make clear that 
Mr. Booth addressed the Medicare appeals in the late 1996/early 1997 time frame, and 
that the Medicare settlement did not occur until March 1997. 

I know that, at some point, Mr. Booth was asked to investigate and evaluate any 
pending Medicare appeals involving LA County Hospitals and to attempt to resolve die 
outstanding disputes. Because the hospital system was in crisis, I recall telling Mr. Booth 
that he should move quickly towards a resolution of the appeals so that any funds due to 
the county would be available. I recall that Mr. Booth initially expressed the view that he 
believed there would not be a significant amount of money involved. He later informed 
me, however, that resolution of the pending appeals could result in the LA County 
Hospitals receiving as much as $35 million. I never discussed with Mr. Booth the 
specifics of the appeals, although it was my impression at the time that most of the 
appeals involved medical education issues. 

Mr. Booth handled the settlement negotiations on behalf of HCFA, determined 
the final settlement amount of $5 1 million, and signed the settlement agreement I was 
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informed of the final settlement number after Mr. Booth had concluded his evaluation 
process. While counsel for the Subcommittee has informed me that Mr. Booth recently 
has expressed concerns that the settlement with LA County was not a good one from 
HCFA’s standpoint, I do not believe that was his view at the time, and in any case, he did 
not express that view to me in 1997. Additionally, I understand that the head of LA 
County Hospital believes the settlement was professionally negotiated, and believes that 
LA County may have received a more favorable outcome had it gone through the lengthy 
appeals process. 

Until my deposition, I also was unaware that a HCFA regional employee had 
objected to the settlement with LA County. I saw her e-mail to Mr. Booth for the first 
time at my deposition. When I read the e-mail, I testified that I believed that the view 
expressed was an overly rigid interpretation of HCFA’s regulations regarding the 
documentation of claims for bad debts. Procedures for documenting Medicare bad debts 
have long been a nettlesome issue in Medicare payment policy. The e-mail ignored the 
fact that both the PRRB and various fiscal intermediaries have accepted alternative 
methods of documentation; more importantly, it did not take into account the central feet 
that HCFA’s statutory mission was to assist providers and beneficiaries, within the 
confines of the relevant regulations. 

I also have been told recently that Mr. Booth did not discuss the LA County 
settlement with counsel for HCFA and that DOJ was not involved. Mr. Booth and I 
never discussed whether the General Counsel or DOJ were involved. I did not know 
then, and only recently learned, that HCFA Genetal Counsel was not involved. I had no 
reason to believe he would not be consulted. Indeed, Mr. Booth frequently had direct 
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dealings with HCFA’s General Counsel. I certainly never instructed Mr. Booth or any 
other staff member not to involve the General Counsel. The decision as to whether DOJ 
should have been involved in this settlement process appropriately would have been 
made by the General Counsel. 

New York Health and Hospital Corporation 

The New York Health and Hospital Corporation provides medical services for 
millions of low income and impoverished individuals in New York City. As a former 
health policy official in New York, I was familiar with HHC and twice served as an 
unpaid board member. 

I believe that sometime during the spring of 1 996, 1 was advised by someone from 
the Secretary’s office that HHC was facing drastic service cuts and the layoff of 
thousands of employees. Although I thought that this HHC matter arose after the LA 
County Medicaid waiver and settlement were accomplished, it is possible that the 
sequence of events differs from my recollection. 

It was my understanding that, as with LA County, a Section 1115 Medicaid 
waiver was the first option explored with HCFA to provide additional funds to HHC. 

The Medicaid waiver was initially requested by the unions whose employees would be 
affected by the upcoming layoffs. They and others expressed concern that the layoffs 
would cripple foil and effective delivery of medical services. Union representatives 
made this request at a meeting in Washington, D.C., which was attended, as I recall, by 
me, other HCFA employees, various union representatives, and officials of the HHS 
Secretary’s office. My response to their request was that a Medicaid waiver could only 
be granted if New York City or State asked for assistance. 
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I recall that after this meeting in 'Washington, D.C., others communicated with 
New York City and State officials in an attempt to persuade them to request a Medicaid 
waiver on behalf of HHC. In that regard, I believe I had a conversation with Ms. Maria 
Mitchell, Mayor Giuliani’s senior health care advisor, about a potential demonstration 
project My impression after this conversation was that the Medicaid waiver under 
consideration did not sound promising and would not significantly alleviate HHC’s 
problems. I conveyed this impression to the Secretary’s office. 

With the Medicaid waiver essentially off the table, someone (I do not recall who) 
suggested thatHCFA inquire about the possibility of resolving existing HHC Medicare 
disputes. A document I was shown at my deposition (which 1 do not recall specifically) 
seems to indicate that Maria Mitchell had been discussing the potential resolution of 
Medicare disputes with HHS employees as early as January 1996, However, 1 do not 
recall the Medicare issue coming up that early in the process, nor do I recall discussing 
any Medicare-related issues with Ms. Mitchell. 

Once the possibility of resolving HHC Medicare claims was raised, I called Mr. 
Booth and asked about outstanding Medicare appeals. Mr. Booth responded that HHC 
always had pending Medicare disputes. I then explained to Mr. Booth that HHC was 
having severe financial problems and requested that he look into the possibility of 
expeditiously resolving those HHC appeals where the facts were not substantially in 
dispute awl the arguments were clear. It was my understanding from the Secretary’s 
office that this Medicare settlement had to be accomplished quickly to avoid the layoffs 
and closures. 
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When Mr. Booth had started his evaluative process, I also asked him to give me 
an estimate of the total amount of dollars that would be involved in the settlement 
Apparently, New York City, which receives and distributes Medicare funds to HHC, had 
committed that it would not cut hospital services if a certain amount of funds was 
received. My directions to Mr. Booth, however, were not that he needed to obtain a 
particular settlement but that he should look into the outstanding claims, resolve the 
substantive issues involved, and let the chips fall as they may. 

Initially, Mr. Booth reported to me that the Medicare settlement with HHC was 
likely to be in the $50 million range. At some point later in the process, Mr. Booth 
informed me that the HHC negotiations were almost concluded and that the settlement 
was going to be over $100 million I conveyed this message to the Office of the 
Secretary. While I did not see the final agreement between HCFA and HHC until my 
deposition, I understand that the final settlement was in excess of $100 million. 

As in the LA County resolution, I was involved neither in assessing the merits of 
the underlying appeals nor in negotiating the terms of the settlement with HHC. I 
thought that the Medicare disputes being resolved primarily involved graduate medical 
education costs and the reimbuisability of ambulance costs. Because I was not involved 
in the merits of the disputes, I had no information at the time that a central issue appears 
to have been HHC’s inability to document its bad debt claims. 

With respect to the settlement itself it has always been my understanding that it 
was in the best interests of both HCFA and HHC. While Mr. Booth may now feel that 
there was pressure to conclude the HHC settlement and that dlls pressure might have 
costs HCFA some money, at the time file settlement was concluded he never informed 
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me that he believed the settlement was not in the best interest of HCFA, This is not to 
say that time pressure was not a factor in the HHC settlement My belief was that these 
Medicare appeals had to be resolved quickly to avoid substantial adverse health care 
consequences in New York City, and I, in turn, alerted Mr. Booth to the time constraints. 
Nevertheless, I had no reason to believe that HCFA’s basic mission was 
being compromised to achieve a settlement with HHC. The settlement with HHC not 
only provided much needed funds to HHC but also resolved hundreds of outstanding 
appeals, the outcome of which could not be predicted with any level of certainty. 

It has also come to my attention that Mr. Booth has stated that he did not seek the 
approval of HCFA’s General Counsel and DOJ in connection with the HHC settlement 
because he believed it would delay the process. I did not know then, and only recently 
learned, that Mr. Booth did not share the agreement with HCFA General Counsel or DOJ. 
I clearly did not tell him not to involve either party. 

Visiting Nurse Service of New York 

VNS was the largest non-profit home health care agency in the country and one of 
HCFA’s largest providers, serving tens of thousands of Medicare and Medicaid patients 
in die greater New York area. At some time in either late 1993 or early 1994, 1 had two 
conversations with Ms. Carol Raphael, who served as CEO of VNS, in which she 
informed roe that VNS was in the midst of a significant dispute with HCFA and wanted 
to resolve the dispute (At my deposition, the Subcommittee staff suggested that there 
was an initial conversation with Ms. Raphael in New York in late 1 993, when I was in 
New York to speak at a conference sponsored by VNS. It is possible that this is, in fact, 
when I first talked with Ms. Raphael about the matter.) I was familiar with VNS prior to 
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becoming HCFA Administrator and had had professional contacts with its CEO, Ms. 
Raphael, before she assumed that position and afterwards. (As noted earlier in this 
statement, prior to becoming HCFA Administrator, I was asked to serve as an unpaid 
member of an advisory committee of an organization that was affiliated with VNS, but I 
am not sure that I was ever officially appointed.) 

I conveyed information about Ms. Raphael’s concerns to Mr. Tom Ault, who 
served as Director of the Bureau of Policy Development, or to Mr. Booth, who was then 
Director of the Office of Hospital Policy. I believe I told them that Ms. Raphael 
expressed a willingness to settle the dispute, and I asked one of them to look into it 
Alerting my staff to Ms. Raphael’s expressed willingness to settle was appropriate, since 
it would be to HCFA’s benefit to resolve a large dispute quickly, without going through a 
lengthy appeals process. Indeed, HCFA’s instructions to fiscal intermediaries and 
providers require settlement negotiations. I would also note that VNS serviced a large 
number of needy elderly beneficiaries. 

In what I recall as a second conversation with Ms. Raphael, she expressed 
concern that there had been no follow up to our initial conversation . At that point, I 
called either Mr. Ault or Mr. Booth to ask why they had not acted on my initial request to 
look into the matter. 

Following my call with Ms. Raphael, I believe I learned that there was a policy 
issue involving the interplay of certain Medicare payment criteria and New York State 
regulations. I also believe that resolution of this policy issue may have had an impact on 
the VNS dispute. At a meeting with Mr. Ault, Mr. Booth, or perhaps both of them, I was 
advised that a program memorandum was being prepared to address this policy issue. 
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Upon reading a draft of the memorandum, 1 remember being concerned that it did not 
reflect a full understanding of New York State’s unique regulatory requirements, and 1 
urged one or both of them to study the matter further. I did not see the final HCFA policy 
memorandum that was issued, and I am unsure what relationship that policy 
memorandum had to the VNS dispute. 

Although I pressed to get the VNS matter resolved, I had no view as to what an 
appropriate resolution would be, nor did I express a view to Mr. Booth or Mr. Ault on 
how the matter should be resolved, or even whether it should be settled as opposed to 
being pursued administratively. I knew Mr. Booth negotiated the settlement, because he 
later advised me that the VNS dispute had been settled. ! did not know then, and only 
recently was advised, that neither HCFA’s General Counsel nor the DOJ were involved 
in the settlement Frankly, based on my understanding of the DOJ approval process at 
the time, I would not have thought that the VNS settlement required DOJ approval, 
because HCFA was not in litigation with VNS, and the matter with VNS involved HCFA 
policy and was not being resolved based on litigation considerations. 

Howard University Hospital 

Shortly after I was appointed HCFA Administrator, I was informed of a dispute 
between HCFA and Howard. I recall that the dispute generally involved issues of 
graduate medical education costs. I believe HCFA had determined that Howard had 
significantly overstated these costs, and a repayment schedule had been agreed upon. 
Shortly thereafter, however, Howard informed HCFA that it was unable to comply with 
the payment schedule and wished to renegotiate the schedule. I believe most of the 
negotiations between HCFA and Howard had occurred before! I became Administrator. I 
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may have been informed about some of the aspects of the negotiations at the time, but I 
did not recall the settlement until 1 recently was shown a copy of the settlement document 
with my signature on it 

At my recent deposition before the Subcommittee staff, I was asked about my 
knowledge of the involvement of the Department of Justice in negotiating the Howard 
settlement Frankly, I do not recall any specific discussion about DOJ’s position 
(including any reservation that DOJ might initially have had regarding the settlement) 
although at some point I understood that DOJ was involved, because Howard had a 
unique status vis-h-vis the Federal government Since Howard was subsidized by the 
Department of the Interior, any money not paid to it by HCFA would ultimately be paid 
by the Federal Government in another form. I recently have been informed that Darrel 
Grinstead, who was HCFA General Counsel at the time, believes he discussed the 
Howard settlement with me and that he likely discussed with me the reasons why DOJ 
was involved. I do not recall such a specific conversation, but have no reason to question 
Mr. Grinstead’s recollections. My general understanding was that DOJ became involved 
in settlements if litigation-related matters were involved - in contrast to policy 
interpretations or considerations of the merits of a claim, which are the exclusive 
province of HCFA. 

I hope this written statement has been helpful to the Subcommittee. I would be 
pleased to answer any questions and to work with the Subcommittee as it considers these 
important issues in the future. 
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EXHIBIT » 3 


***. "O'* 4 **! Stela; 03/06/97 O4;10pm »* \ P 

Chuck, Atysson is not here, so ihrs is Jean 0hJ responding to your request tor comments on the proposed 
settlement. 


Thanks fa' the opportunity to comment on the drag settlement agreement wsih LA County. 

As we discussed csr&tr In our phone caD with you. we have some major concerns with art agreement of this type. » 

appears ffas is a poiX^adion on the part ofjlA. County fa dreamvcr* Medicare le y aranents and undermine the 

Medicare's administrative resolution process. 1 sets a bad precedence especially since the County has been a 
"problem ctAr for years and years. Furthermore. bas«1 on our discussions wfih Blue Cross about some of these 
appeal issues, the basic depute between the Corm* and the R is or* of record keeping and baSng requirements (or 
the lack of supporting documentation). rather Can a dafcrence in poScy interpretation. There Is a good KkeJIhood that 
8krc Cress w?G prevail on most of these issues,^ and when the issues are heard by the PftRB(lA County keeps 
postponing the hewing, we beSeve because they know they do NOT have documentation and know they wa not 


Therefore, we beScve thisagreement is not in Medicare's best interest. ff a setttemeof it in NCFA's best interest, we ; 
strong}/ encourage you fo have JhePRRB appeals moved forward to resolve toes* issues, tf it is in HCFA’s best 
interest to get Federal foncfing to LA Countjr.we suggest you consider a Mode grant, ORD project or some other 
means that does ffot require -flue Cross of Qfflbma contractor or Medcsre staff to subvert, or circumvent. Medicare 
regofatioos. We afaso do not befieve aE of the payment should be made wdh Medicare Trust Funds as some amount 
of ft. whtrfi no one is able to substantiate but we befieve cs significant (see point #1 below), appears to be for 
rwo-*Aediare services. We befieve Ms Is not consisted w*i our fiduciary nesponsfo&t/ to protecJ the interests of 
our customers, the Medicare benefidanes. 

We also do not befieve toe sectement wiH pemwenBy resofre the underlying issue that LA County canrjjVV $1$ 
not. maintain the records required of si other Medeare providers. VtytttvriB happen fo costs and claims far 
subsequent periods of time? This settlement does not requite LA County to meet Medicare recordkeeping 
requirements in the future, or lose the resadflng Medicare rerabursement. W* HCFA be facing another "settlement* 
of this type in E to 10 years from no*? Medicare is offering to pay $5 t nrifion in the settlement What is LA County 
giving in retimi -Ceasing to appeal issues they really donl want the PRR8 torhear because they know they don't 
have documentation and cannot prevai? to our opinion, unless Medicare can get some agreement that LA County m 
the future wffl meet Modleaue-doeumenUfion req u irements or not claim toe costs, this is not a settlement where both 
parties realize some benefit fc is more of a 'fcrarf* and.*houW be eafied tost, without the compromise befog called a 
'Medicare reimbursement setttemenT under Uedkare regutafions. 
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Senate Permanent Subcommittee 
On Investigations 

EXHIBIT# 9 


W-0 3-2000 i2: 03 



KAMI RKUCANE, Director 

<»wrr of in MSOES 
OO^MOVEkT OF NfiaUH S8MCCS 

8?£. , SSS U ‘ 

April 28, 1997 


fi-U LA r 




JSr °00 0 \%\ 


CC . J'k/i A. ^ ^ 


8race Vladeck. Ph.O. Administrator 
Health Care Financing Administration 
Hubert H. Humphrey BuOding. Room 314(3 
200 Independence Avenue, S.W. 
Washington. O.C. 20201 




Dear Dr. Vladeck: 


LETTER OF APPRECIATION 


I would like to take this opportunity to thank you for your consideration and 
support, and to commend Mr. Charles Booth, of your staff, for hr* cooperation and 
fairness and the expeditious marine? in which he negotiated (he Medicare Appeals 
Settlement Agreement with our Department. According to my staff, Mr. Booth 
was very considerate throughout the negotiations and acutely aware of our need to 
reach settlement quickly. This settlement greatly faeflitates our ability to reduce 
our projected deficit and related service curtailments for next year. 

Additionally. I would like to thank Jackie Anderson and Dlno Gosai. of Blue Cross, 
for their roles in expediting payment to our Department. 

Thank you once again for giving us the opportunity to resolve prior appeals to fund 
current and future years' services. 



Mark Finucaricr 
Director of Health Services 


MF:]r * 


c: Jackie Anderson 
Charles Booth 
Dino Gosai 
Reginald S. Nakaoka 
Donald C. Petite 
Gary W. Wells 
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December 1, 1994 


NOTE TO BRUCE VLADECK. ADMINISTRATOR , HCFA 

Re: Settlement of Howard University Hospital 
Overpayment Dispute 

Attached is the final settlement agreement with Howard University 
Hospital to resolve our Medicare overpayment dispute for the 
years 1983 -1991. Howard has accepted the terms of this 
agreement. This agreement is in accord with the terms previously 
discussed with you, including a fifteen year repayment period and 
an agreement by Howard to accept the auditors' determination of 
the base year per resident amount for all future years. The 
monetary aspects of the agreement have been approved by the 
Department of Justice. A copy of tne letter notifying me of that 
approval is attached. You have the authority to approve this 
Settlement and it has been prepared for your signature. I 
ecomraend that you approve the agreement. 

The final agreement has been reviewed ahd approved by the 
lAssociate Administrator for Operations and his staff as well as 
I by the Region III Regional Administrator. Please let me know i 
[you have any questions. 


Darrel J. Grinstead 
Chief Counsel 



The monetary aspects of the agreement have 
been approved by the Department ofjus- 
tice. A copy of the letter notifying me of 
that approval is attached. You have the au- 
thority to approve this settlement and it has 
been prepared for your signature. 



Ill 


31 §3711 MONEY AND FINANCE SuMth J 

SUBCHAPTER II— CLAIMS OF THE UNITED 
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Senate Perraannt Subcommittee 
Os Investigations 

EXHIBIT » 11 


CrossRrfere»e« 

life pRrty tort lability to United Slate* for boreal *fd cxdkal owe, see section 26$ I « »eq- 
flfTttk 42, The Public KeaiA end WdTwc. 


§ 3711 . Collection md compromise 

C») The head of an executive or legislative agency — 

(1) shall try to collect a claim of the United States Government fee 
money or property arising out of the activities of, or referred to, the 
*««cy» 

(2) may compromise a dans of the Government of not more than 
$20,000 (excluding interest) that has not been referred to another exec- 
utive or legislative agency for further collection action; and 

CD may suspend or end collection action on a claim referred to hi 
clause (2) of this subsection whea it appears that no person liable on 
the claim has the present or prospective ability to pay a significant 
amount of the daim or the cost of collecting the claim is ykdy to be 
more than the amount recovered. 

(b) The Comptroller General has the same authority that die head of the 
agency has under subsection (a) of this section when the claim is referred to 
t&c Comptroller General for farther collection action. Only the Comptrol- 
ler Genual ussy compromise a daim arising cut of an exception the Comp, 
trailer General makes in the account of an accountable official 

(cXl) The head of an executive or legislative agency may not act under 
subsection (a)( 2 ) or (3) of this section on a claim that' appears to be fraudu- 
lent, false, or misrepresented by a party with an interest in the claim, or that 
is based on conduct in violation of the antitrust laws, 

(2) The Secretary of Transportation may bo; compromise for less than 
$250 a penalty under section 6 of the Act of March 2, 1893 <45 U.S.C 6), 
section * of the Act of April 14, 1910 (45 U.S.C. 13). section 9 of the Act of 
February 17, 1911 (45 U.S.C 34), and section 25(h) of the Interstate Com- 
merce Act (49 U.S.C 26(h)). 

(d) A compromise under this section is final and conclusive unless gotten 
by fraud, misrepresentation, presenting a false claim, or mutual mistake of 
feet- An accountable official is not liable for an amount paid or for the 
value of property lost or damaged if the amount or value is not recovered 
because of a compromise under this section. 

(e) The head of an executive or legislative agency act* under — 

ft) -regulations prescribed by the bead of the agency; and 

(2) standards that the Attorney Genera! and the Comptroller Gener- 
al may prescribe jointly. 

<0CD Whea trying to collect a claim of the Government under a law ex- 
cept the Internal Revenue Code of 1954 (26 U.S.C 1 et seq ), the head of an 
executive or legislative agency may disclose to a consumer reporting agency 
information from a system of records that an individual is responsible for a 
claim if — 

(A) notice requited by section 5S2a(eX4) of title 5 indicates that in- 
formation in the system may be disclosed to a consumer reporting 

agency; 

(B) the head of the agency has reviewed the claim and decided that 
the chum is valid and overdue; 

63 the head of the agency has notified the individual in writing — 

<0 that payment of the claim is overdue; 

00 that, within not less than 60 days after sending the ootice, 
the bead of the agency intends to disclose to a consumer reporting 
agency that the individual is responsible for the claim; 

QiQ of the specific information to be disclosed to the consumer 
reporting agency; and 
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Or) of the rights the indivkhul has to a complete explanation of 
the claim, to dispute information in the records of the agency 
about the claim, and to administrative repeal or review of the 
claim; 

<D) the individual has not — 

G) repaid or agreed to repay the claim under a written repay- 
ment plan that the individual has signed and the head of the agen- 
cy has agreed to; or 

(U) filed for review of the claim under paragraph (2) of this sub- 
section; 

(E) the head of the agency has esta bl is h ed procedures to — 

0) disclose promptly, to reach consumer reporting agency to 
which the original disclosure was made, a substantial change in the 
condition or amount of the claim; 

GO verify or correct promptly information about the claim on 
request of a consumer reporting agency for verification of informa- 
tion disclosed; and 

CUD get satisfactory assurances from each consumer reporting 
agency that the agency is complying with all laws of the United 
States related to providing consumer credit information; and 

(F) the information disclosed to the consumer reporting agency is 
limited to — 

(1) information necessary to establish the identity of the individ- 
ual, including name, address, and taxpayer identification number; 

Gft the amount, status, and history of the claim; and 

Gil) the agency or program under which the claim arose. 

( 2 ) Before disclosing information to a consumer reporting agency under 
paragraph (1) of this subsection and at other times allowed by law, the head 
of an executive or legislative agency shall provide, on request of an individu- 
al alleged by the agency to be responsible for the claim, for a review of the 
obligation of the individual, including an opportunity for reconsideration of 
the initial decision on the daim. 

(3) Before disclosing information to a consumer reporting agency under 
paragraph (1) of this subsection, the head of an executive or legislative agen- 
cy shall take reasonable action to locate an individual for whom the head of 
the agency does not have a current address to send the notice under para- 
WMIXQ. 

OfcfcJL 97-258, Sept. 13, 1982, 94 Sut 971; Pub.L. 97-452, f 1(15), Jan. 12. 1983, 
96 Star. 2470.) 
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Senate Permanent Subcommittee 
On Investigations 

exhibit# 13 


iwnwuf«nn)iiciii| MmxiitrrtiOf 


tt» MninMniw 
Wutibltten, O.C. 20201 


APR 7 1997 


Kevin Thunn 
Deputy Secretary 


Bruce C. Vladeck 
Administrator 




SUBJECT: Settlement of Cost Report Issues with Los Angeles County 


You win recall we settled several outstanding issues with New York Health and 
Hospitals Corporation last Summer. We d is cov ere d a fewmoaths ago there were several 
similar issues with flic hospitals owned and operated by Los Angeles County. Just as 
with the New York hospitals, we found it beneficial to settle many of these issues. My 
staff informs me Hwt in for their agreement to not pursue these issues through 

the appeals process, we have instructed our intermediary to pay Los Angeles County 
S31.000.000. Both we and the County officials are pleased with this result 


97-o*7' 
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U.S. Department of Justice 
Civil Division 

Commercial Litigation Branch 
Corporate/Finance Croup 


Senate Permineat Sabcormnktt. 
On InTMtlgattow 


EXHIBIT* 14 


JX&nsiopker Kahn AO. Bex Vi . fiat 202S14-74S0 

Df '* Uar Boa FrasUi* Sutit* Foe 202*514-903 

Watxltgtc*. D.a 2&U4-0S7S . E-mall: duitMa&txfofjo* 


March 27, 2000 


By_.Eacsimile = 202-224-7 8*3 

K. Lae Blalack, II 

Chief Counsel & Staff Director 

Permanent Subcommittee on Investigations 

United States Senate 

100 Russell Building 

Washington, D.C. 20510 

Dear Mr. Blalack: 

By memorandum dated March 24. 2000, Karina Lynch of your staff 
requested that Stuart Schlffer address three issues regarding your 
investigation of settlements by the Health Care Financing 
Administration. As Karen Wilson advised you, Mr. Schiffer is out 
of the country and, therefore, I am responding in his stead. I 
shared a copy of this letter with Mr. Schiffer and with the Office 
of Legal Counsel COLC") . They concur in its contents. 

I will address each of your concerns (indicated by italicized 
print) separately below. 

1. Neither the civil Division nor the Office of Legal 
Counsel for the Department of Justice CDOJ-) , has ever 
been shown actus! agreements, or any documents pertaining 
thereto, related to the settlements between H CPA and (a) 
Visiting Nurse Service of New fork, (b) New York city 
Health and Hospitals Corporations, and (c/ Department of 
Health Services County of Los Angeles County. 

To the beat of our knowledge, we have not been shown any 
aqreements or other documents related to the identified 
settlements, we have checked our computer listing of matters for 
which files have been opened in the Civil Division; it reveals no 
listing for these settlements. Furthermore, the individuals in the 
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Civil Division most likely to- have handled such settlements have no 
recollection of seeing any papers concerning them. We are advised 
by OLC that they too have no record or recollection of agreements 
or other documents related to the identified settlements. 

2. Neither the civil Division nor Che Office of Legal 
Counsel for DOJ has been asked by the Department of 
Health and Human Services ("BBS") to render a legal 
opinion on whether the aforementioned HCFA settlements 
violated the Federal Claims Collection Act ("FCCA") , or 
whether they violated HCFA'e own regulations implementing 
FCCA. 

To the best of our knowledge, this statement is correct. 

3. neither the Civil Division nor the Office of Legal 
Counsel for DOJ has been asked by HHS to render a legal 
opinion as to the applications of FCCA to Medicare 
reimbursement disputes. 

<. 

As we discussed during our meetihg on March IS, 2000, 
representatives of the Civil Division and OLC met in September, 
1999, with HHS representatives to discuss generally the interplay 
between the FCCA and Medicare reimbursement disputes. HHS did not 
ask that we render a legal opinion. HHS subsequently contacted the 
Civil Division to request a letter essentially memorialising the 
subjects we discussed during our meeting. A copy of our October 8, 
1999 letter which responds to that request is enclosed. HHS also 
sent an October 1, 1999 letter to OLC; a copy is enclosed. That 
letter does not seek a legal Opinion but closes with the statement 
that HHS "would appreciate any insights that (OLC) may have to 
offer” on the HCFA settlement issue. OLC has not responded to that 
letter. 



•Enclosures 

cc: Linda Gustitus 

Minority Chief Couneel 
(By Facsimile*. 202-224-1972} 
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-> «** » provision* of the HCFA Admr. Ary,. Scat 6. 1979. affe fJlftg IV 

rcjuUv^a, uuc the NPRi could only reflect adjust- Wet 79-D41, 79-D4Z. and NMMS. (The HCFA decinoa 
menu lo the current year lor which a cast report reported at WEW DEVELOPldEWTS f 00.057.] 

It 7350] OVERPAYMENTS TO PROVIDERS— GENERAL (Prov. Roitnb. 

Man., Part I, § 2409} 

Otsce a detmaimth» of overpayment has been made, the amount as determined is a debt 
owed to the United States Government. Under the Federal Claims Coflectioa Act of 1966, enacted 
by Congress on July 19, 1966. each agency of. the Federal Government, pursuant to regulations 
)a»ntiy promulgated by the Attorney General and the Comptroller General of the United States, 
must attempt collection of d&ims of the Federal Government for money arising out of the 
activities of the agency. These regulations require the head of each agency to take action on a 
timely basis to collect claims of the United States. 

There are generally two ways in which repayment can be made: (I) refund and (2) set-off, or 
a combination of these two. In some cases, the provider may be able to refund the entire amount 
in a lump-sum payment; in others, a schedule of repayment* may bp the most feasible way to 
repay. There will be cases where some form of set-off is the only way to repay the money owed; , 
withholding given amounts of money from interim payments. Other cases may lend them- oy 

selves to partial repayment through refund and the remainder through set-off. 

.01 Sourer: Tran*. No. 3$ renumbered "Ovt 

A* adopted, Tran*. No. 5 (May 1968), and Providers" from Sec. 2406.5 lo 2409. 

amended by Trans. No. 35 (Apr. 2971). 



Ttble of AaaotM doas 


Accelerated payments .05 

Accounting and legal expenses in vmpaymeau tiiigv 

XJ7 

Bankrupt providers, recovery. from.. 10 

Ctautiteaitenef overpayments 15 

Current financing payment* 17 

DKc retf oa t i ao of amount el overp aymen t 19 

Detemai^s the titbit party SO 

D c cumecu tio B requirement JU 

launaediary error, recoupment to correct J2 

Offset «f unoerpayaxau against overpayment* ,48 


Provider pesalNy without fault - S2 

"Prudent buyer" concept JJ 

Racevery of dcpndaifcn expenses 37 

Repayment icinduk, eeu&aaa of J3Q 

Secured credit® fi£ defaulting provider, recovery front . 


Statute of Enwutioo an coUcclics of overpayments ... Al 

SuspmxMB of Meda i j paytacau M 

Suspension of payments, procodurt 86 

Unpaid bttetst cepooe, recovery ef S6 


415 Accelerated payment*.— See fl 7390 « seq. .07 Accounting and k*al cstpeaaao in overpay- 

ments litxfatfcM.— Where a civil suit charged a 

C199S, Com mor e* Gearing House* Inc. 


^ 7350 PRM4.5 2408.4 
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provider tod some of its mauling physicians with 
participating in a fraudulent scheme to obtain Medi- 
care reimbursement for eonaitowabk costs, and a 
settlement was entered into with respect to that 
suit, the court held (hat. as a matter of law, legal 
and accounting expenses incurred in an unsuccessful 
defense of an action foe Medicare fraud art not 
reasonable coils related to patient care. 

Co od Luck Hunt 04 Home. lac, d/b/t Mttfnciu Cif- 
dec* Ntmiat Home r. Warm. CA-DC. 636 F2d 572 
(MW). VM‘* and rem'i USDC (DCV Civ. No. 7M63, 
Jnae 22, 1779. [These decision* were originally reported 
at NEW DEVELOPMENTS 150.635 and 29/46, re- 
speoMy.) 

.10 Bankrupt provider*, recovery from. — See 
f 7250D and 71S0B. 

.IS Classification of overpayment*. — Lodi vid- 
ua/ Over p*y men ex — G verpa ymt nil in individual 
cases may arise in a variety of way*, but generally 
stem from an internet payment made to a provider 
on behalf of a beneficiary for a particular stay. Some 
examples of individual overpayments art: (I) pay- 
ment for provider services after benefits have been 
exhausted or where the individual is not otherwise 
entitled to benefits; (2) inaccurate application of the 
deductible or coinsurance; (3) payment for nooccv- 
ered items and services, including medically unnec- 
essary services and custodial care where payment 
cannot be made under the waiver of liability provi- 
sions in section 1379. 

Instructions for handling individual overpay- 
ments may be found in Part 3 of the A ledicere 
latcrmcdixry Minus/, f$3707ff (see 1 11/45 in 
•MEDICARE: REQUIREMENTS FOR PAY- 
MENT WAIVER OF LIABILITY" Division in Vol- 
ume 2 ). 

Medicare I/nemedUry Mutual, KIM-15 (Pan 2), 

i 2220.1. 

Aggregate Overpayments. — ’Aggregate overpay- 
ments to providers (overpayments arising in other 
than individual cases) may occur by: 

A a pattern of furnishing and billing for excessive 
or non covered services {see 1 73521; 

B. other causes (§ 2230): 

— inclusion of nonaUowabte or excessive costs in 
the provider’s cost report; 

—excessive interim payments made to the pro- 
vider, or 

— failure to repay accelerated payments. 

• Failure to file cost reports. ({7351.) 

• Determination of amounts due during desk re- 
view, final settlement and reopening of the coat 
report. 

Medke/t Intermediary HIM- 13 (Part 2), 

( 22202 . 

.17 Current fin a ncin g payments.— Sec 1 7354. 
.19 Determination of amount of overpay- 
ment. — You are responsible for determining the 
amount of provider overpayments. The methods for 
computing these amounts are: 


A. Cost Report Filed sad Sertierf— The overpay- 
ment is the difference between the provider’s 
claimed reimbursable coots on the filed cost report 
and the com report settled by, yhu. The difference* 
may be due to (this list is not all-inclusive): 

• The claimed program costs are higher than 
the p ro gra m emu you determined; 

• The difference between claimed program 
utilisation and actual covered utilization; 

• Inclusion of nenaOowabie or excessive costs 
in the cost report; 

• Adjustment* to claimed pass-through 
amounts, DRG payments, outlier amounts, in- 
terim payments; or 

• Correction of errors in the cost report. 

B. Cbri Report Filed Bui Not Settled— The 
amount of the overpayment is the sum of; 

O The amount you determined to be due from 
the provider for the period for which the cost 
report was filed (less any amounts recovered); 

• Errors tn the cost report; 

• Amounts you determined to have beta over- 
pud as a result of a review of claims because that 
provider had a pattern of furnishing excessive or 
noncovered services; and/or 

• Adjustment* to the provider's claimed pass- 
through amounts. DRG payments, outlier 
amounts and interim payments. 

C Cost Report Overdue. — Where a cost report 
has not been filed timely, the overpayment is the 
sum of: 

• All interim payment* made for beneficiary 
services rendered during the accounting period for 
which the cost report has not been filed; 

• All interim payments made for beneficiary 
services rendered subsequent to such accounting 
period; and 

• Any outstanding accelerated payments on 
account, lump-sum interim payments, and any 
other interim payments. 

D. Interim Rate Adjustments.— The overpayment 
is the difference between the amounts that were 
previously paid and the amounts that should have 
been paid under the moat recent interim rate deter- 
mination. Overpayments to providers (overpay- 
menu arising in other than individual cases) may 
occur because of (this list is not all-inclusive): 

• Decrease in the ease mix index use in com- 
puting the interim sate; 

• Fluctuations in utilization, pass-through 
coats, number of available beds, number of interns 
and residents; 

• Change in services provided which was not 
timely reported to you; 

• Lack of timely billing by t PIP provider; or 

• Excessive denial rates experienced by the 
provider. 


Mwficaiw and Uedkaid Guide 


PRNM,§ 2408.4 57350 



119 


Senate Permanent Subcommittee 
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EXHIBIT #16 


medicare 

Intermediary Manual 

Part 2 - Audits, Reimbursement 

Program Administration 

Transmittal No. 573 


REVISED MATERIAL REVISED PAGES 

Table of Contents 

Chapter in 2-201 -2-202 (Jfcp.) 

Sec. 2220 - 2235.6 2-21? - 2-22S (65pp.) 


Department «' Health 
anti Human Sendees 


Data 


J»tY 1990 


REPLACED PAGES 


1-201 - 2-202 (2pp.) 

1-217 - 2-229 (60pp.) 


MEW PBOCED 0 EE— EFFECTIVE DATE: 07/20/90 


Sections 2220,1. IncSvidual Overpayments, Section 2220,2. Aggregate Overpayment! and 
Seetion 2221, Determination of Amount of Overpayment. — Revised to identify ~ 

overpayment situations associated with BPS providers. 

Section 2222 and Exhibits L 2. 1 and A. Overpayment Demand Letters. — Revised to 
strengthen the overpayment recovery procedures. The major revisions are: 

o Give providers 15 days (instead of 30 days) notification that a suspension of 
payments under <2 CFR St05.370ff, wQlbe put into effect. 

o Where the cost report is overdue, suspend interim payments on the first day 
after the due date of the coot report. 

o Send only the first overpayment demand letter by certified mail. 

Sections 2224.1 and 2224,2, Repayment Extended Longer Than 12 Months and Monitoring 
an Approved Extended Repayment Schedule! — Requests for extended repayment of 12 
months or more must be accompanied by at least two letters from separate financial 
institutions denying the provider's loan request for the amount of the overpayment. Also, 
an extended repayment schedule protocol must be completed for all extended repayment 
requests. 

Sections 2225 and 2225.2, Procedure for Suspension of Interim Payments. — B edesignates 
regulation citations. 

Section 2227. Referral of Potentially Uncollectible Provide Overpayments. -- Shows that 
overpayment cases are referred to the Department of Justice Instead ot GAO. 

Section 2229 through 2223,2, Referral to the Department of Justice Uncollected 
overpayment cases are prepared in quadruplicate for referral to the DJ. Also, each case 
must contain a Claims Collection Litigation Report. 


KCM -- Pub. 1 J-J 
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PAYMENTS TO PROVIDERS 


2220.2 


2220. OVERPAYMENT FOR PROVIDER SERVICES— GENERAL 

Overpayments are Medicare funds a provider has received in excess of amounts due and 
payable under the statute and regulations. Once a determination of Sverpayment has been 
made, the amount is a debt owed by the provider to the United States Government. 

Under the Federal Claims Collection Act of 1966, as amended, each agency of the Federal 
Government (pursuant to regulations jointly promulgated by the Attorney General and the 
Comptroller General of the U.S.! must attempt collection of claims of the Federal 
Government for money arising out of the activities of the agency. While you will not be 
liable for overpayments you make to providers in the absence of fraud or gross negligence 
on your part, as agents of HCFA, you must attempt recovery of provider overpayments in 
accordance with HCFA regulations. 

The Federal Claims Collection Act clearly requires timely and aggressive efforts to 
recover overpayments, including efforts to locate the debtor where necessary, demands 
for repayment, and establishment of repayment schedules, suspension of interim payment, 
and recoupment or setoff, where appropriate. 

22204 ImBvidual Overpayments. — Overpayments may arise in a variety of ways, but 
generally stem from an incorrect payment to a provider on behalf of a beneficiary for a 
particular stay. Some examples are: 

o Payment for provider services after benefits have been exhausted or where the 
individual is not otherwise entitled to benefits; 

o Inaccurate application of the deductible or coinsurance; 

o Payment . for noncovered items and services, including medically unnecessary 
services and custodial care where payment cannot be made under the waiver of liability 
provisions in 61679; and/or 

o Erroneous information on bills causing incorrect DRG codes. 

For handling individual overpayments see Part 3, 553707ft. 

2220.2 Aggregate Overpayments. — Aggregate overpayments to providers (overpayments 
arising in other than individual eases) may occur by: 

o A pattern of furnishing and billing for excessive or noncovered services (See 
S2229.); 

o Other causes (See 52230.): 

—inclusion of nonallowable or excessive costs in the provider’s cost report; 
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—excessive interim payments made to the provider; or 
—failure to repay accelerated payments, 
o Failure to file cost reports. (5 2231.) 

o Determination of amounts due during desk review, final settlement and 
I reopening of the cost report. 

2220.3 Unsolicited Overpayment Refunds .— Actual costs of services cannot be 
determined until the end of the accounting period because providers are paid on an 
estimated cost basis during the year. However, when a provider believes that an 
overpayment has been received and makes an unsolicited overpayment refund, accept it 
regardless of the amount. A retroactive adjustment based on actual costs will be made at 
the end of the reporting period. 

2221. DETERMINATION OF AMOUNT OP OVERPAYMENT 

f 

You are responsible for determining the amount of provider overpayments. The methods 
for computing these amounts are: 

A • Cost Report Filed and Settled. — The overpayment is the difference between the 
provider's claimed reimbursable costs on the filed cost report and the cost report settled 
by you. The differences may be due to (this list is not all-inclusive): 

o The claimed program costs are higher than the program costs you 
determined: 


o The difference between claimed program utilization and actual covered 
utilization; 

o Inclusion of nonallowable or excessive costs in the cost repoet; 

o Adjustments to claimed pass-through amounts, DRG payments, outlier 
amounts, interim payments; or 

o Correction of errors in the cost report. 

Cost Report Filed But Not Settled. — The amount of the overpayment is the sum 


... ° The “mount you determined to be due from the provider tor the period tor 

which the cost report was filed (less any amounts recovered); 

o Errors in the cost report; 


o Amounts you determined to have been overpaid as a result of a review of 
claims because that provider had a pattern of furnishing excessive or noneovered services; 
I and/or 


2-217 Jl 


Rev. 378 
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Semite Permanent Sabcomrmttee 
On fnvratlgstioas 

EXHIBIT » 11 


EXCERPT 

FROM 

DEPOSITION OF CHARLES R. BOOTH 
MARCH 6 , 2000 
BEFORE THE 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


EAGB116 : 

15 MR. SMOLONSKY*: A point of clarification, Mr. 

16 Booth. Have you testified or are you in agreement with the 

1 7 statement that every other provider goes through the 

18 administrative process? 

19 THE WITNESS: Most every other provider goes 

20 through the administrative process. 


* Mr. Smolonsky was present at the deposition representing 
the Department of Health and Human Service, Office of 
Legislation and the Office of General Counsel. 
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EXHIBIT * 18 


5 C.F.R. 2635.502 - Standards of Ethical Conduct for Employees of 
the Executive Branch 


§ 2635.502 Personal and business relationships 

(a) Consideration of appearances by the employee. Where an employee 
knows that a particular matter involving specific parties is likely to have a direct 
and predictable effect on the financial interest of a member of his household, or 
knows that a person with whom he has a covered relationship is or represents a 
party to such matter, and where the employee determines that the circumstances 
would cause a reasonable person with knowledge of the relevant facts to question 
his impartiality in the matter, the employee should not participate in the matter 
unless he has informed the agency designee of the appearance problem and 
received authorization from the agency designee in accordance . . . 
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Morvillo, Abramowitz, Grand. Iason & Silberberg, R C. 


Cl. KAN AMAKOWlTE 
ItOaXBT J, ANELLO 
LAWNCWCC *. SAOCK 
SAURY A. BOHMfH 
CAYKCMMC N. rOTI 
muc * aat.na 


(.AWftCHCC IASON 
AOHtl O. ttORVJLLO 
HIGH ACL C- niLBCAACAQ 



ROSMT J. Heaunc 

WCNACl W. WITCHCLL 


565 FIFTH AVENUE 
NEW YORK. N.Y. IOOI7 
TELEPHONE 

12121 656-9600 
CABLE: LITIGATOR. NEW YORK ' 


NEIL H SAROTSKT 
STCVCM H. BNCSLOW 
JtNNirCR ARSITTICR BA ON LEY - 
JAMC A. CCUTSCM** 

AAMCS C O JOAU 
MARY A. CTHCmOOC 


FAC SENILE 

1212) 856-9464 

WRITER'S DIRECT DIAL 



March 27, 2000 




P represent Bruce Vladeck and am writing ‘to address a concern that has been 
raised regarding Mr. Vladeck’s failure to be interviewed by GAO investigators. Mr. 
Vladeck wished to speak with the investigators, and I told counsel for the majority of this 
Subcommittee almost six months ago that Mr. Vladeck.was willing to meet with the 
GAO. Before that time, I was concerned about what I believed to be an ongoing grand 
jury investigation in the Southern District of New York into some of the same issues that 
were being looked into by Mr. William Hamel and the GAO. As an attorney, I was 
concerned about the overlapping nature of the investigations, and advised Mr. Vladeck to 
defer speaking with GAO investigators until I could determine the status of the dual 
investigations. In October, 1999, after I had satisfied myself with regard to the status of 
the grand jury matter, I notified majority counsel feat Mr. Vladeck was available for an 
interview. I was told, however, feat “fee train had left the station,” and the GAO already 
was preparing a Report. No one from GAO ever contacted us thereafter. 
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Background 

In January of 1998, the Southern District of New York began an investigation of 
one of the settlements that is now being reviewed by this subcommittee, HCFA’s 1995 
settlement with Visiting Nurse Service of New York (“VNS”). Mr. Hamei, an agent for 
the Inspector General, was the primary investigator for the Southern District of New 
York. In that regard, he worked closely with Assistant United States Attorney Andrea 
Labov, served grand jury subpoenas, reviewed subpoenaed documents, and prepared 
several witnesses for their grand jury appearances. He and the government lawyer were 
my primary contacts in that investigation. 

As part of this grand jury investigation, in May 1998, 1 met with both AUSA 
Andrea Labov and Mr. Hamel for the purpose of giving them extensive information about 
VNS’s settlement with HCFA. Prior to this meeting, AUSA Labov had given me a list of 
specific questions to address, and in response, 1 gave Ms. Labov and Mr. Hamel detailed 
information about the VNS settlement, Mr. Vladeck’s role in that settlement, and Mr. 
Vladeck’s familiarity with VNS. The facts I conveyed to Ms. Labov and Mr. Hamel at 
this meeting were the same facts that Mr. Vladeck testified to at his March 9, 2000 
voluntary deposition before the Subcommittee staff. GAO's apparent failure to inform 
this Subcommittee about my voluntary' provision of this detailed information to Mr. 
Hamel or to refer to it in their report is, at best, disingenuous. 

At that meeting with Ms. Labov and Mr. Hamel, I also raised with Ms. Labov my 
concent that Mr. Hamel was mischaracterizing witnesses’ testimony to AUSA Labov, 
misrepresenting facts to witnesses he was interviewing, and improperly suggesting to 
witnesses that it was inappropriate for them to speak to me and other private attorneys. 

At the end of this meeting, AUSA Labov told me that she would get bade to me if 
die needed additional information. I heard nothing font either AUSA Labov or Mr. 
Hamei, however, until the summer of 1 999. At that time, Mr. Hamel called me, informed 
me that he was no longer working with the Southern District of New York, and requested 
to interview Mr. Vladeck on behalf of the GAO. 

Immediately concerned about the possibility of parallel investigations, I asked Mr. 
Hamel about the status of the grand jury investigation that he had been conducting. 
Despite the fact that the GAO was investigating the VNS settlement, along with other 
HCFA settlements, Mr. Hamel tried to assure me that foe GAO investigation was 
different than the grand jury investigation. He also refused to comment on whether the 
grand jury Investigation had concluded. During this conversation, I raised with Mr. 

Hamel that I believed his participation in the GAO’s investigation was a violation of Rule 
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6(e) of the Federal Rules of Criminal Procedure, which prohibits the disclosure of matters 
occurring before the grand jury. That rule generally has been interpreted as prohibiting 
individuals who have worked on grand jury matters from disclosing information obtained 
to any individual or entity not involved in the criminal investigation, including members 
of Congress. Ss& United States v. Sells Engineering. Inc.. 463 U.S. 418, 103 S.Ct. 3133 
( 1 983) ("disclosure is limited to use by those attorneys who conduct the criminal matters 
to which the materials pertain”); In re Grand Jury Investigation of Uranium Industry . 

1979 WL 1661, at *3 (D.D.C. Aug. 21, 1979) (Rule 6(e) applies to disclosures to 
Congress). 

After my conversation with Mr. Hamel, I made several inquiries to attorneys in 
the Southern District of New York to see whether the grand jury investigation was 
continuing. Because AUSA Labov was on maternity leave at this time, it was not until 
September or October, 1 999 that I finally was informed, in substance, that the grand jury 
investigation, as it related to matters relevant to Mr. Vladeck and to this subcommittee’s 
inquiry, was concluded. 

It was at this point that I became increasingly concerned about Mr. Hamel’s 
participation in the GAO investigation. First, it appeared to me that Mr. Hamel was 
personally vested in this matter and was not being completely candid with me or others. 

Second, Mr. Hamel, who was intimately familiar with the grand jury 
investigation, was now leading the GAO investigation on behalf of the Subcommittee, 
Rule 6(e) and cases interpreting it make clear that investigators, like Mr. Hamel, who are 
aware of the identities of grand jury witnesses, the substance of their testimony, as well 
as the strategy and direction of the grand jury investigation,, cannot disclose such 
information, even to Congress, without violating longstanding principles of grand jury 
secrecy. See In re sealed Case No. 99-3091. 192 F.3d 995, 1001 (D.C. Cir. 1999) 
(quoting In re Motion of Dow Jones and Co.. 142 F.3d 496. 500 (D.C. Cir.), cert, denied . 

1 19 S.Ct 60 (1998)) (the phrase “matters occurring before the grand jury” “encompasses 
not only what has occurred and what is occurring, but also what is likely to occur, 
including the identities of witnesses or jurors, the substance of testimony as well as actual 
transcripts, the strategy or direction of the investigation, the deliberation, or questions of 
jurors and the like.”); In re Grand Jury Matter. 697 F2d 511, 512-13 (3d. Cir. 1982) 
(grand jury materials include not just the transcript, of the grand jury proceeding, but also 
interviews with witnesses conducted outside the presence of the grand jury and, analyses 
of evidence prepare to assist the grand jury). 

Despite my concerns, last October I called counsel for the majority of this 
Subcommittee, Mr. Blalack, shortly after I learned that the Southern District of New 
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York's investigation had concluded, and told him that Mr. Viadeck was willing to be 
interviewed informally by the GAO investigators. Mr. Blalack informed me, however, 
that the proverbial “train had left the station,” and the GAO was already preparing a 
Report. As you know, prior to the Report’s release, however, Mr. Viadeck did 
voluntarily appear for a deposition on March 9, 2000 by counsel for the Subcommittee. 

In light of this history, it is disturbing and wholly unfair to now hear that Mr. Viadeck has 
been labeled by some as a reluctant witness; and that the GAO report, which had “left the 
station” six months ago, was made available to Mr. Viadeck and me only one day before 
the Subcommittee’s hearing- despite repeated requests - and despite the fact that the 
information in the report was leaked to a New York Times reporter last week. 

Thus, the Subcommittee should resist Mr. Hamel’s efforts to portray Mr. Viadeck 
as an uncooperative witness, and can draw no negative inference from Mr. Viadeck 
accepting his lawyer’s advice and deferring the interview with GAO. Mr. Viadeck 
always has wanted to be helpful, and to relate folly his understanding of the settlements 
which the Subcommittee is now reviewing. For that reason he voluntarily testified at a 
deposition before the Subcommittee and will be testifying voluntarily tomorrow. 

Very truly yours, 

Robert Y . Anello 


cc: Carl Levin (By Fax 202-224- 1972 

Ranking Minority Member 
Permanent Subcommittee on Investigations 

K. Lee Blalack, II (By Fax - 202-224-7042} 
Chief Counsel and Staff Director 
Permanent Subcommittee on Investigations 

Linda Gustitus (By Fax - 202-224-1972) 
Minority Staff Director and Chief Counsel 
Permanent Subcommittee on Investigations 
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EXHIBIT # 20 


Calculation of Average Ccst Per Visit far Home Health Services. 


Program Memorandum (Intennediaries/Carriers), HCFA Pub. <0 AJB, Transmittal No. AC : 97-H ^Vugmt 1, 1997 | 
Medicare: Cost Reports 

Part A coverage— Home health t«rvices-Vfeiis.-The Program Mtmonmdum clarifies that aU Medicare eligibility and 
coverage criteria must be met m detenrrioing-whether to include non-Medicarc home health visits, referred to as "Hke-kimP 
visits, and associated costs in the calculation of the average cod per visit Cor home health services. The PM, which provides 
general eligibility and coverage requirements, specifically states drat in counting ''UkefcaMT visits must be of the same type 
as those feat would be covered by Medicare. "Uke-kiraP visits are recorded in & reimbursable cost center on fee Medicare 
cost report Costs for not “Jfte-Jaad” visits, when eligibility and criteria are applied, should be property classified in a A tf 
nonreimbursable cost center. T hese policies m e effective for all costs repom feat have not beet issued a final notice of 
p rogram reimbursement a s ofAugusi 1, ' L “"‘ ; * * 

Sec 11498, ?5908„ 

[Text of Memorandum] 

SUBJECT: Counting of Non-Medicare Home Health Visits and fee Reporting of fee Associated Costs fo Determining fee 
Average Cost Per Visit for Home Health Services 

This program memorandum <PM) provide* clarification regarding fee inclusion of Dan-Medicare home health visit* and 
associated costs in fee eeleuktioa of fee average cost per visit This is commonly referred to by tire home health indussy as 
the inclusion of“Iike-kni<f’ visits and associated cost* in fee calculation of fee average costpex visit 

In preparing the Medicare cost report, providers most recognize only fee costs associated with the “like-kirxf' visits as 
set fotth in this PM in a reimbursable cost center. In determining whether noc-Mcdtcare home health visits and associated 
costs are included in fee calculation of fee average cost per visit, all Medicare eligibility criteria and coverage criteria must 
be met The following are general eligibility and coverage requirements and are not intended to be an all- inclusive 
description of the Medicare requirements. 

EUCIB1UTY 

For coverage of home health services, a bene Henry must meet each of tire following requirements: (1) confined to fee 
home, (2) under the care of a physician, (1) in need or intermittent skilled muring services, physical therapy or speech 
therapy, or have a continuing need for occupational therapy, (4) under a plan of care, aid (5) the home health services must 
be formfeed by, or trader ar r ang t ro eat* made by, a participating home health agency (HHA). To qualifying individuals. 

HH As may provide needed skilled nursing sendees on a part-time or intermittent bams as well as part time or intermittent 
home aide services, physical or occupational therapy or speech°l*nguage pathology, medical social services, durable 
medical equipment, medical supplies, and Intern and resident services as describes in 42 CFR 409.45(b) through (g). 

COVERAGE 


In counting “like-kuxT visits, it is critical feat fee hoe -Medicare visits are of the same type as those that would be 
covered by Medicare. This ensures that the costs of services are comparable across insurers and Medicare is paying for its 
fair share for comparable home health services. Furthermore, the regulation in 42 CFR4l3J3(aX3) requires HHAs to use 
fee cos per visit by type of service method of apportioning cost between Medicare and non-Medicare patients. This 
regulation states, in part, 

"Under this method fee toad allowable cost of all visits for each type of service Is divided by the total number of visits 
for that type of service. Next, for each type of service, the number of Medicare-covered visits is multiplied by the 
average cost per visit just computed.*' 

The types of services referenced In this regulation are the home health disciplines recognized under the Medicare statute 
and regulations. They are skilled nursing care, physical therapy, speech language pathology, occupational therapy, medical 
social services, and home health aides. The requirements that must be met for Medicare payment to be made for these 
services famished to eligible beneficiaries are set forth in 42 CFR 409.41 through 409 .50. 

Further, to be covered by Medicare, home health aide services must meet tire standards set forth in the Home Health 
Agency Manual, §2062, subsections a and e. Home health aide services are hands-on personal care or service which ire 
needed to maintain a beneficiary health or to facilitate treatment in conjunction with wiled services. The types of services 
may include changing dressings for simple wounds, assistance wife medicatibcs, assistance wife some therapy activities, 
and routine care of prosthetic and ortbotic devises. Incidental to t visit tb« Is for the provision of care covered by 
Medicare, home health aide services may include tasks not covered, such as, preparing a light meat changing bod tineas, or 
personal laundry. 


P«gt l 
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Relative to a non-Medicare visit being considered “like-kind", tine part-time or intermittent service coverage criteria 
twist be applied to skilled nursing and tome health aide services combined as identified on fee patient plan of cate. 
Part-time is up to 8 tours per day, op to 28 tours per week (or op to 35 hours per week based m documented nod) and 
may be daily. Intermittent is less than daily, 6 or fewer days per week, up to 28 hours per week (to up to 35 hours per week 
based on documented need), or cp tc 8 hours per day for 7 days per week for e temporary period of up to 21 days (with 
extensions in exceptional circumstances fora definite period of raoe). A “visit" is an episode of personal contact wife fee 
beneficiary by staff of fee HHA or others under arrangements wife fee HHA for the purpose of providing a covered service. 
Medicare doe* not cover fife-time home health aide services, custodial care, personal care aide, homemaker, or tome 
attendant services. 

HCFA recognizes dm it is common for HHAs to provide visits feat are not “IQce-khuT visits, sometimes on a broad 
scale. Under some State Medicaid programs, there b often coverage available for patients who require mainly supervisory 
or homemaker services which are characteristically longer stay* than would be covered by Medicare. The intent rod 
purpose for such visits go beyond fee hands-on, personal care duties previously described. Reasons for this include “family 
working," “unsafe to be borne atone," and “respire for care givers.’' Some patients require nonintermtaem cure or 
supervision where fee disease process leads to immobility or bed bound status needing continuous attendance or 
monitoring. There visit* would probably not be considered “like-kind” visits and, a* such, they would not be recorded in a 
reimbursable cost center on fee Medicare cost report 

The responsibility to identify fee “like-kiruT visits and properly record fee costs on fee Medicare cost report rests with 
fee provider. For the single eligible Medicare beneficiary, fee guidelines are relatively straightforward. For fee dually 
eligible Medicare bentfidary receiving tome health services, fee Medicare visit it concluded after the provision of the last 
Medicare covered home health task identified on the plan of care for fee patient. Other services not covered by Medicare 
which are provided after that point we to be recorded in a nonreimbursable cost center wr fee cost report. Any visit and 
associated costs which would not be covered under Medicare, regardless of the insurer, cannot be included in fee 
calculation of fee average cost per visit 

A visit is either covered by Medicare or not, based on the existing roles and regulations governing such visits. Costs for 
those visits billed to other insurers feat are not “Iike-kin«r visits, when eligibility and coverage criteria are applied, should 
be properly classified in a non-reimbumble cost center for purposes of reporting costs on fee cost report. This would also 
apply to the split bill for services received by a beneficiary which are not billed to cr covered. Where the beneficiary rosy 
have dual insurance eligibility and Medicare is the primary insurer, fee services that are not covered by and not billed to 
Medicare must be shown hi x nonreimbursable cost center for purposes of repotting visits and associated costs on fee cost 
report. 

EFFECTIVE DATE 

This PM does not include any new policies regarding home health services payable under Medicare. However, to the 
extent that a less stringent policy in fee counting of non-Medicare home health visits and fee reporting of the associated 
costs has been conveyed to fee HHA, the enforcement of fee policies set forth in this PM will be effective with cost 
reporting periods beginning on or after August 1, 1 997. For all other HHAs, this PM will be effective for all cost reports 
that have not been issued a final node* of program reimbursement as of August 1, 1997. For administrative simplicity, no 
cost reports will be reopened for the specific purpose of applying this PM. 

Contact person for tim Program Memorandum is Ed Rees on (4 1 0) 786-8974. 

This Program Memorandum may be discarded August 31. 1998. 


ftp} 
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April 28, 1995 


Charles R. Booth 

Director Office of Hospital Policy 
Healthcare Finance Administration 
6325 Security Blvd. 

Baltimore, Maryland 21207 


Dear Hr. Booths 

I am quite pleased to attach a fully executed copy of the 
settlement agreement between the Visiting Nurse Service of Hew 
York and the Department of Health and Hunan Services, Health 'Cara 
Financing & Administration. Ha have retained one original signed 
copy for our files. 

I look forward to working with you in the future. 



cc; carol Raphael (w/o copy) 

Charles Blum (w/o copy) 

Narva king. Blue Crass Wisconsin 


S KHH IUUA ~ HtW SOU. NT imi-llll — ttttl IM-THO 
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SETTLEMENT AGREEMENT 


Hus settlement Agreement f Agreement) Is entered into on Jvi'-U tH l^ii" 
between the Department of Health and Human Services Health Card Financihg 
Administration ("HCFA*) and the Visiting Nurse Service of New York Home Care 
(”V NS") and its affiliates and subsidiaries. 

WHEREAS, Blue Cross & Blue Shield United of Wisconsin (“Blue Cross”) acts as 
an agent for HCFA in administering Part A of the Medicare Program; 

WHEREAS, Blue Cross, in their role as an agent for HCFA, has undertaken a 
review of VMS Medicare cost reports filed for fiscal yean ended 12/31/83, 1201/89, 
1201/90, 1201/91 and 1201/92 and Medicare data submitted for fiscal year ended 
120103 and has determined that VMS has been overpaid by the Medicare Program for 
these years due to inclusion in its calculation of Medicare cost the cost of certain hqme 
health aide visits reimbursed by other programs that are unlike those reimbursed by. 
Medicare; 

WHEREAS, VNS upon its reHjbayo/lhe cost reports filed for fiscal yean ended 
1201/88, 1201/89, 1201/90, 120Wlfa^)0^^,1201/93 has determined that the 
inclusion in its cost report of the home healuMmd? questioned by Blue Cross were 
completely appropriate and consistent with existing HCTA rules, policies and cost 
reporting instructions; and 

WHEREAS, the parties desire to resolve the matter concerning the inclusion of 
home health aide non-Mcdicare visits. 


NOW THEREFORE, the parties agree as fallows: 

1. Blue Cross will utilize a 53 hour avenge non-Mcdicare visit length for borne 
health aides for adjusting VNS cost reports for fiscal yean ended 1201/88, 1201/89, 
1201/90, 1201/91, 1201/92 and 1201/93. The amounts due for these six years regarding 
this issue are stated an the attached schedule. These amounts represent full and final 
settlement of this issue for these six years. 

Z VNS will repay the Medicare P r o gr am the amounts set forth in Schedule A to 
this Agreement, in accordance with the schedule for repayment set forth therein. 

3. VNS agrees not to appeal or in a ay way contest the use of the 3.5 average 
non-Medicare hours for home health aides as described in paragraph 1 above. 
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4. In any future oast report years, ami, until such time as HCFA promulgates a 
role, through notice and comment rulemaking, setting forth a policy regarding inclusion 
of home health aide hoots, Hoe Cross still utilize the lesser of VNS's actual average 
non-Medicarc home health aide visit length or VNS’s actual Medicare home health aide 
visit length plus 1.63 hour per visit as the average non-Medicarc home health aide visit 
length ia settlement of VNS's Medicare cost reports; provided, however, that the 
methodology described ia this paragraph shall not apply to any future cost report years 
remaining unsettled at such time where another provider (or providers) appeals the claim 
made against it by Blue Cross and/or HCFA that it has been overpaid in the same 
manner as it was alleged that VMS was, and the claim is rejected in fatfor of the 
providers), or a ruling is made in favor of the providers) by the Health Care Finance 
Administration (HCFA) or a court of final jurisdiction. 

5. The parties agree that this Agreement involves a resolution of a disputed issue. 
The parties agree that nothing in this Agreement shah be construed as an admission of 
liability or wrongdoing on the part of VNS, hut has instead been entered into solely to 
avoid die expense and uncertainty of farther controversy. 

6. The patties agree that they have not, and shall not, to die extent permissible 
under statute and regulation, disclose the terms usd conditions of this Agreement tq any 
third party, and to the extent possible shall not disclose any fact concerning its 
negotiation, nor any of the facts or conditions surrounding or leading to its execution. 

IN WITNESS WHEREOF, each party •through a duly authorized representative 
has executed this Settlement Agreement as of the date'first set forth above. 

By VNS New York: 


date 




By Department of Health and 
Human Services 

Health Care Financing Administration 
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VNS HOKECAKS 
Sea attached. 
StXKSm DATS 
04/24/94 

07/30/94 

09/30/94 

10/30/94 

11/30/94 

TOTAL 


Cae < >4» c out rr 


PAYMENT PLAN 


schedule and notes for detail of amounts. 


• AMPWT.PHB 

$22,585,981 

(371,800) 

(260,937) 

(236,508) 

$21,666,736 


EXPLAMATTOn 

Final settlements for FY 1988 
thru 1991 offset by FY 1993 
lump -sum adjustment dated 
02/28/94 and reopenings for FY 
1990 and FY 1991. 


$19,711,062 Tentative settlement for FY 

(4,015,365) 1992 offset by amounts already 

(227,952) collected and interest charged 

— based on emended report which 

$15,467,745 was not used. 


$24,196,918 

(1,906.000) 

$22,290,9^8/ 
/3- J ''// 
$ 7,430,306 


$ 7,430,306 
$ 7,430,306 


Lump sum adjustment for FY 
1993 issued prior to 04/30J/94 
with not amount payable in 3 
egual installments and non 
.interest bearing. Represents 
SR -aide issue amount offset by 
■ PIP/ adjustment. 

Second of 3 installments. 

Third of 3 installments. 


$59,425,399 
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Notes : 

1) He plan to finalize cost reports for both FY 1992 and 1993 in 
FY 1995. 

2) Current settlement data for FY 1992 would indicate an amount 
due the program of $859,535, however, historically it of the 
providers' claims are submitted later than one year after the 
fiscal year end. Thus, we anticipate this amount will disappear 
by the time we reach final settlement of FY 1992's cost report. 

3) Per HCFA central Office, overpayments determined in relation 
to the HH aide issue will not bear penalty interest for late 
filing of cost reports for the years involved. Interest will 
accrue, however, at the appropriate rate, if amounts are not paid 
within agreed upon time frames. 

4) A lump sum adjustment of FY 1994 interim rates will not be 
made until the provider's first quarter data is reviewed, our 
review will include an adjustment for the HH aide issue. If the 
review results in an overpayment, it will be handled in the 
standard manner. If an underpayment, it will be offset against 
amounts due on 07/30/94 .'/.Interim rates will remain at the lojtfer 
rate which began on 3/25/94’ until first quarter data is reviewed. 

4 / 

5) The provider's FY 1993 cost. report will be reviewed for 
adjustments other than the HH aide 'issue. Any resulting 
underpayments will be offset against the amounts due on 07/30/94. 
If the review results in an overpayment, it will be handled. in 
the standard manner as a tentative settlement. 
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KOTBS TO 'ms, nOHEGMg;. 


(D Gross amount of the hose health side adjustaent for FY 1988 
through 1993 is as follows: 


(23 ,056,065) FY 1988-1991 
(19,711,062) FY 1992 
(24,196,918) FY 1993 

(66,964,045) 

our calculations yield a figure slightly below the figure settled 
upon in our negotiations. 

© Amounts due for FY 1988-1991 have been corrected for an error 
in the initial split of adjustments for the hone health aide 
issue and all other adjustments. He will issue a revised demand 
letter with the sane due date. 

® EIP Underpayments for 1993 and 1994 

-1992 PS SR data as of 12/31/93 results in an overpayment of 
8859,535. 

-1993 figures reflecrtah ^iljterln rate adjustaent of $371^800 
made on 2/28/94 which we-used as an offset against amounts 
due for FY 1988-1991 in our' demand letter dated 3/25/94. 

We typically reduce payments by an estimated audit effect. 
We've shown an additional amount due the provider of 
81,906,000 from changing that reduction for audit findings 
from 3% to approximately 1.5% based on the latest finalized 
cost report excluding the hone health aide issue. 

-1994' s interin payment is based on 1993 data, which is the 
most current data we have at this tine. Applying the impact 
of the hose health aide adjustaent at this point results in 
the overpayment shown of $2,444,000. When we receive data 
for the first quarter, we will adjust the interim rate 
again. 

© S2 2 S . P00 .l ri Intere s t P a yaents 

-Per instructions from HCFA Central Office, we are refunding 
the interest charged. 

© 1990/1581 .Auflit-Adjustaents 

-reopenings on the issues outstanding result in the positive 
adjustments shown. Supporting workpapers have been given to 
VHS. 

© The collection made on the revised cost report for FY 1992 
which was not ultimately recognized has been offset against the 
amount currently due. 
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EXHIBIT # 2 lb, 

SETTLEMENT AGREEMENT BETWEEN NYCEHC AND HCFA 

This Agreement Is made as of September 20, 19 96 at New York, New York, and 
Baltimore, MD. respectively, by and between the New York City Health and Hospitals 
Corporation (NYCHHC), which provides services to Medicare beneficiaries pursuant to the 
provisions of Title XV2I of the Social Security Act, 42 U.S.C, 1395 et seq., and the Health Care 
Financing Admini stration. (HCFA), the agency within the Department of Health and Human 
Services which administers the Medicare program. 

WHEREAS, NYCHHC has appealed to the Provider Reimbursement Review Board 
(PRRB) for review of the amount of Medicare reimbursement determined by the HCFA to be 
payable to NYCHHC for services Smashed by NYCHHC providers to Medicare beneficiaries for 
fiscal years ending Jodi 30, 1983, through June 30, 1992; and 

WHEREAS, NYCHHC and HCFA presently desire to resolve this controversy (and 
reimbursement issues for subsequent fiscal years to the extent herein provided) in a fair and 
equitable manner that is acceptable to both parties; 

NOW THEREFORE, in consideration of the mutual promises and covenants contained 
herein, NYCHHC and HCFA hereby agree as follows: 

1* HCFA win pay to NYCHHC the amount of 582,422,777 fbroutparient and 

~-=r ' 

51,513,454 for inpatient in full satisfaction ofifl efaime to'Wedicare reimbursement for fiseaLi— 
yearn enduig June 30, 1983, through. June 30, 1993, for in p»ricm and outpatient bad debts which 
were incurred by NYCHHC during such periods and which were attributable to Part A and Part B 
Medicare deductible and coinsurance amounts uncollected from Medicare patients. 
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(a) Payment tor outpatient bad debts, for each fiscal year, is the lesser of (i) the 
aggregate outpatient bad debts claimed by NYCHHC, and (ii) the sum of the amounts calculated 
by multiplying each provider's disproportionate share hospital (DSH) percentage as filed on 
NYCHHCs June 30, 1994 cost reports by the provider-specific coinsurance and deductible 
amount set forth in the latest available PS&R Reports for that fiscal year. The DSH percentages 
will be recalculated on final settlement and the outpatient bad debt settlement will be adjusted 
accordingly. 

(b) For cost report periods beginning after June 30, 1993 for which a DSH 
percent is calculated and applied, foe same methodology described in paragraph 1(a) shall be used 
to calculate NYCHHCs reimbursable outpatient bad debt, except that the DSH percent shall be 
foe percent applicable to each such period and the amounts set forth in the PS&R Reports and 
amounts claimed shall be foe amounts applicable to each period. For each such period, NYCHHC 
hereby waives its right to seek reimbursement for reimbursable Outpatient bad debt under a 
different methodology than that specified herein. 


2. (a) HCFA will pay to NYCHHC the amount of 56,772, 1 3 8 in full satisfaction 

of all claims to Medicare reimbursement of fiscal yean June 30, 1986 through June 30, 1993 for 
cost associated with provider-based physicians in NYCHHC hospitals electing the "Teaching 
Amendment* under 42 U.S.C. 139Jx(b)C0. 


4 

(0 A visit to day ratio of one to three wfll be utilized in calculating 

NYCHHCs provider-based physician reimbursement for hospitals electing the reimbursement 
provided for under the “Teaching Amendment.* 


vr a* 

y* \ 
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CO Where NYCRHC receives such rermbmsetnent calculated purna^t 
lo paragraph ©, NYC8HC hereby wave* its to Se an administrative appeal seeking 

utilization ofany ether viat to day ratio unless applicable provisions oflaw and regulation are 
revised. 


3. HCFAwElpry to NYCHHC the amount of S7,959,317in full satisfaction of all 

claims to Medicare direst medial education rehnbarjeraent for fiscal years June 30, 1990 through 
June 30, 190f h C/v/cC^ * /*)fa ^ fP 

■ — ~ / < 5 ^^ ' * / u 

• v- Asking as Met&are Taohanaxa Str direct nwEcal edu^on b biscd upon . 
base year per rend eat amounts, fee base year per resident amounts mazed iatihas agreement shall 
be utilized and NYCKKC hereby vnjvts its right to file appeals challenging such base year per 


4. ' HCFA win pay to NYCHHC fee imotmt of 818^32,3 Kin.tull satisfaction of tl 
claims to Medicare reimbursement for fiscal years June 30, 1983 through June 30, 1 992 for 
previously (Esallowei outpatient cost. 


5. HCFA w3 pay to NYCHHC the amount of il3,000,000.00ii full raljrfictwn of 

afl pkima to Mediareremsbursdaient for relating to Sscalyeiri June 30, 1983 through li me 313, 
1992 for ia remaining Isrues before the PKRB wife the foUovvinjt occeotions relating to fiscal year 
ending June 30b 1992 fas filed Mart* 18, 199d): 

- Worting capital interest (fcsue 27) 

- Capital interest (Essie 24) 

• Pension cost (Issue 18) 
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& HCFA will not issue revised Notices of Program Reimbursement for fiscal yean 
ending June 30, 19*3, through June 30, 1992, end shall not recoup payments made, or to he made 
pursuant to this Agreement, for such period NYCHHC wJl have So right Of appeal, 
administrative or judicial, with respect to the amount of payment made by HCFA pursuant hereto, 
or any other matter covered by this Agreement, except as provided in Paragraph f. 


7. NYCHHC wffiwthdraw all individual and group PRRB appeals with respect to ah 
issues of Medicare reimbursement for fiscal years ending June 30, 19S3, through June 30, 1992 
with the exceptions specified in paragraph S. NYCHHC will execute and transmit to the PKR8 a 
letter withdrawing these issues for such fiscal years upon the execution of this Agreement 
NYCHHC will not file a civil action to recover amounts in excess of the payment made pursuant 
to this agreement 


8. With respect to the {130,000,000 payment provided for in this Agreement, which 
shall be made within 45 days of its execution, and any other matters covered by this Agreement, 
NYCHHC may make a daim or bring as action only for the purpose of enforcing this Agreement 


9. Except as provided in Paragraph 8 of this Agreement NYCHHC may cite and rely 

oo this Agreement only in a court or administrative action initiated against NYCHHC or any of its 
providers in whole atm part to recoup any portion of the 5130,000,000 payment made to . 
NYCHHC pursuant to this Agreement and NYCHHC will not otherwise refer to or rely upon 
this Agreement or the terras of this Agreement in any court or administrative action. 
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1 0. NYCHHC win not disclose the execution or temu of this Agreement, except to its 

third-party payors and their duly authorized agents and accounting finn(s) in connection with 
audit and/or certification cfNYCHHCs Scandal records and reports, and td its counsel or as 
required by law. 


11. : Tins Agreement shall have no effect on the amount of Medicare rehnbun'eraent 
payable to NYCHHC forcost repotting periods ending prior to Jane 30, 1983, or subsequent to 
June 30, 1992, except as stated in Paragraphs 1(b) and 2(b). The matters covered by this 
Agreement may not be considered precedent by any person for any putpose -whatsoever. Specific 
agreements documented in Paragraphs^^and 3 will be void in the event of a change in 
ownership or management change to any Seffity covered by tins agreement 

12 . The administrative resolution reflected hereia is agreed to solely for the purpose of 
settling the matters at issue between the parties. The patties agree that no costs claimed by 
NYCHHC are deemed to be unallowable as a result of this Agreement This Agreement does not 
constitute and shall not be construed as an admission by other NYCHHC or HCFA of any lack of 
merit in the respective positions taken by the parties before the PKRB or otherwise on the claims 
ofNYCHHC for reimbursement. 


13. TheSmiaistritive resolution reflected hereiadoes not prevent NYCHHCjfrons 
receiving fiaure benefit of national poficy decisions such as those regarding Medicaid eligible 
days, Medicare "disproportionate shire! payment, or JPPS outlier payments. 
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Agreed and Accepted For: 

NEW YORK HEALTH AND 



health care Financing 

ADMINISTRATION 



Director, Hospital Policy 
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Senate Permanent Subcommittee 
On fnvectigatka* 

EXHIBIT * 21c - 

SETTLEMENT AGREEMENT BETWEEN 

DEPARTMENT OF HEALTH SERVICES 
COUNTY OF LOS ANGELES 

AND 

HEALTH CARE FINANCING ADMINISTRATION 


This agreement is nude ss of Koch 21. 1997, at Los Angeles, Cafiforaia and Baltimore, 
Maryland respectively, by and between the Department of Health Services, County of Los 
Angeles (LA County), which, through hospitals h operates, provides services to Medicate 
beneficiaries pursuant to the provisions of Title XVHI of the Social Security Att, 

42 U.S.C. 1395- sm. and the Health Care Financing Administration (HCFA), the agency within 
the Department ofHeatth and Human Services whs* administers the Medicare program. 

WHEREAS. LA County has appealed to the Provider Rambursercent Review Boarr 
(PRRB) for review of the amount of Medicare reimhursement determined by HCFA to be payable 
to LA County for services furnished by LA County hospitals to Medicare beneficiaries for fiscal 
years ending fine 30, 1981, through June 30, 1993; and 

WHEREAS, LA County has pending before its fiscal intermediary, Blue Cross of 
California (Blue Cross) requests for review of the amount of Medicare reimbursement determined 
by HCFA to be payable to LA County for services Smashed by LA County hospitals to Medicare 
beneficiaries for fiscal years ending June 30, 1981, through June 30, 1993; and 

WHEREAS, the issues referenced below may be found in Attachment D of the 
January 9, 1997, letter from Reginald S. Nakaoka to Chuck. Booth; and 

WHEREAS, LA County and HCFA presently desire to resolve these controversies (snd 
reimbursement issues for subsequent fiscsl years to the extent heart provided) m a feir and 
equitable manner that is acceptable to both parties; 

NOW, THEREFORE, in consideration of the mutual promises and covenants contained 
herein, LA County and HCFA agree as follows: 

l. LACouoty will cease to appeal, either to Blue Cross or the PRRB, fbr fiscal years 

ending June 30, 1990 through June 30, 1993, for reimbursement for the issue iabeted 
“ASOOUTPAHENT RADIOLOGY/OTHER. DIAGNOSTIC". 
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3. LA Couniy wxD cease to appeal, either 10 Blue Cross or the PRRB, for fiscal yean 
ending June 30, 1987 and June 30 1988, for reimbursement for the issues labeled * INTERNS 
AND RESIDENTS JME COUNT. 


3. LA Couniy will cease to appeal, either to Blue Cross orthePRRB, for fiscal years 
en<fingjune30, 1987 through June 30, i 993 for reimbursement for the issue labeled "BAD 
DEBTS". Further, LA County will make no claim for Medicare had debts either to Biue Cross 
or the PRRB for any fiscal year ftom tote 30, 1994 through Jane 30, 1997. Except for payment 
under this agreement. Blue Cross win make no payment for bad debts for periods prior to 
July 1,1997. 


4. LA County wilt cease to appeal, either to Blue Cross or tha PRRB, for the fiscal 
year ceding June 30, 1 991, for reimbursement for the issue labeled “OUTPATIENT CLINIC 
VISITS". 

5. LA County will cease to appeal, either to Blue Cross or foe PRRB, for fiscal years 
ending June 30, 1991 through June 30, 1993 t for reimbursement for tha issue labeled 
"PROVIDER STATISTICAL AND REIMBURSEMENT (PS&R) REPORT. 

6. LA County will cease to appeal, either to Blue Cross or the PRRB, for fiscal years 
ending June 30, 1981 through June 30, 1993, for reimbursement for the issueiabeled 
•'RELATIVE VALUE WOTS". 

7. LA County agrees to withdraw asy and afi individual and/or group appeals 
pending either with Blue Cross or the PRRB regarding the issues and fiscal years described it 
paragraphs 1 through 6 above withiasbety (60) days from the date of this agreement. LA Couniy 
will not file a civil acrion to recover amounts in addition to the payment made pursuant to this 
agreement for any of the issues and fiscal years described in paragraphs 1 through 6 above. 

8. HCFA will payLA County fifty one million (S5 1,000, 000.00) dollars -within 30 
days of the date of this agreement Neither HCFA nor Blue Cross wifi issue revised Notices of 
Program Reimbursement for payments made pursuant to tins agreement. This agreement 
constitutes a eompreheasivE resolution cf the perries* tBspuies with respect to the amount of 
payment made by HCFA for any of the issues and fiscal years described in paragraphs 1 through 6 
above. Regarding those issues, LA County tnay make a dais or bring an action only for the 
purpose of enforcing this agreement 

9. LA County and HCFA agree not to disdose the terms of this Agreement unless 
compelled to do so by a court of law or administrative tribunal with appropriate jurisdiction The 
patties further agree not to refer to or rely upon this agreement or the terms of this Agreement in 
any court or administrative action except as necessary to enforce this agreement. 
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10. This Agreement shall have no eSSea on the amount ofMedieare reimbursement 
l“y»W« » la County for issues not covered by this agreement or fer issues coveted by this 
agreements for years not covered by this Agreement. The administrative resolution reflected 
herein is agreed to soieiy for the purpose of settling the above natters between the panics. This 
Agreement does not constitute and shah not be constraed as an admission by either LA County or 
HCFA of any lark of mail in the respective positions taken by the parties before the PRRB or 
otherwise on the chums of LA County for reimbursement. The administrative resolution reflected 
herein is agreed to soisly for the purpose of settling the matters at issue between the parties. 


U. The parties agree that in the event that the amount on a cost report for a period 
subject to this agreement is necessary to set limits or rates applicable to any later fiscal yearns) 
(i e, vam beffiiming on or after July S, 1996), the paztiea will negotiate in good faith an 
appropriate adjustment to reflect the additional costs recognized through this settlement. 


FOR LOS ANGELES 0 





MarkFinucaae 
Director of Health Services 


j/lr / 


Date 



'Ste^lC^ST 
Principal Deputy County Counsel 
Office of the County Counsel 



Date ' 


FOR HEALTH CARE FINANCING ADM, 



Charles R Booth 
Acting Deputy Director 
Bureau of Policy Development 


?/W<7? 

Date 
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Seaate Permanent Subcommittee 
On Imveatleatton* ' 

EXHIBIT » 2ld - 



DEPARTMENT OF HEALTH b HUMAN SERVICES 


kcc\ !3^ 4. 

ol lh< G.O., JcJoST 
Meafl*> Care Financing 0>vis*o> 

■ Room 500 East High 8u« 

632S Security Boulevard 
Baltimore. MO 2i207 


SzC i 9 QS6 


NO TE TO KAUHICS HARTMAN 

Re: Howard University Settlement Agreement — ACTION 


I have attached a signed copy of the Settlement Agreement 
entered into between HCFA and Howard university (HU) under the 
auspices of the Department of Justice.* 

In section 4, the Agreement states that HU's "first payment 
is due within 60 days of written notice to HU of DoJ approval of 
this Agreement." In addition, in section 5, it states that 
“HCFA, -r its fiscal intermediary, will provide HU with a 
consolidated final Notice of Progran Reimbursement (NPR) for all 
cost years covered by this Agreement within 60 days of written 
notice to HU of DoJ approval of this Agreement. " 

The Department of Justice has informed us that HCFA should 
implement the settlement. HCFA should provide the written notice 
to HU to trigger the above events. 

I would like to review the consolidated NPR described in 
section S of the Agreement before it is issued- I suggest that 
your staff consult with Linda Ruiz' staff regarding the content 
of the consolidated NPR. I an also available for assistance. 


Tom Stuber 


Attachment 

cc: Darrel Gr instead 
Dave Butler 
Linda Ruiz 
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(1) This Settlement Agreement is entered into by Howard 
University (HU) and the Health Care Financing Administration 
(HCFA) in order to settle all Medicare reimbursement issues 
between HU and HCFA respecting cost years 1983 through (and 
including) 1991; and for determining the computation or HU's 
graduate medical education (OHS) per resident amount (PSA) for 
HU's CHS base year or 1965, as deTined under 42 U.S.C. 

S 1395ww(h> and <2 CFR s 413. *6. 

Background 

(2) The Medicare fiscal intermediary for HU made its tentative 
determination of HU's base year PEA, as veil as tentative cost 
report audit determinations shoving a net overpayment for the 
nine cost periods being reviewed. The existence and amount of 
any such overpayment is disputed between the parties. 
Discussions between HU and HCFA made clear that it is to the 
benefit of both HU and HCFA for all reimbursement issues in 
dispute between HU and HCFA to be resolved as quickly oo 
possible, fully and finally, for the iSSl through 1991 cost 
years. The following states the parties' agreed resolution of 
these matters. 


Xfat„. JUlMflA OirennyaMts 

(J) HO end HCFA agree that, for purposes of this settlement, 
neither concedes that the other's sudit position is correct. 
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EXCEPT that HU and HCFA agree that the GHE base year PRA 
determination described in the next section (GME- Base 'Year PRA 
Determination) shall apply, as appropriate, for all affected cost 
periods, past and future, including those covered by this 
Settlement Agreement. 

(4) KOTwrrHSTAHDXKC disputing each other's audit position, KU 
and HCFA agree to compromise and settle these tentatively 
determined, alleged overpayments, subject to the approval of this 
settlement by the U.S. Department of justice (DoJj , in 
consideration of the payment of $10,000,000.00 by HU, to be paid 
pursuant to the attached schedule of Payments in fifteen (15) 
annual installments. Such payments shall be made without 
interest. The first payment is due within 00 days of written 
notice to HU of DoJ approval of this Agreement; installment 
payments, following the initial payment, are due on or before the 
end of HU's fiscal year, i.e. June 3^th. 

(5) In consideration of this compromise and settlement, HU and 
KCFA also agree, upor. DoJ app. .»val ot the settlement, that ALL 
Medicare reimbursement issues and determinations for HU's 1983 
through 1991 Medicare cost years are fully and finally resolved. 
Accordingly, HCFA, or its fiscal intermediary, will provide HU 
with a consolidated final Mot ice of Program Reimbursement (HPR) 
for all the cost years covered by this Agreement within 60 days 
of written notice to HU of DoJ approval of this Agreement. Such 
consolidated HPR will reflect, in the aggregate, the liability of 

- 3 - 
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HD to HCFA for the amount specified in this Agreement <!*£*,< 
$10,009,000 without Interest), in consideration- of HCFA'e 
issuing this consolidated H?R, HU agrees that HCFA say, in accord 
with medicare law and regulation, reopen any of the cost years 
covered by this agreement, if there is a change in law that 
requires HCFA to restate the applicable nusbere for purposes of 
application to, or determination of payments for, a future cost 
period. However, the reimbursement for the coot years covered by 
this agreement shall not be affected by any such reopening. 

<s-A) given the uncertainty about the proper CftE reimbursement 
for HU, on Hay 20, 1987, HD's intermediary reopened the 1982 cost 
report for SHE. In light of the earlier, compromise and 
settlement of this cost year and this Settlement Agreement, HU 
and HCFA agree that the HPR issued Kerch IS, 1989 respecting the 
1982 cost period shall also constitute the final HPR with respect 
to GKE for the 1981 cost period. It is further understood that 
this agreement not to make adjustments for CXE for the 1982 cost 
period following the 1987 notice of reopening, as well as the 
Karch 15, 1989 revised HPR, are not subject to appeal or 'further 
reopening. 


Pie. SHE Base Yeag-EB&Jasteninstiaa 
(t) Hie intermediary has tentatively determined the GKE base 
year PRA for HU. HU objoctad to the computation and met with 
HCFA and the intermediary to address KU'e objections. The 
intermediary agreed to include in the calculation of the PRAs 


- 3 - 
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(1) certain physician costs that were omitted doe to certain 
clerical errors? (2) 50* of medical school library costs; ( 3 ) 
costs for five HU legal staff for vhich there was documentation; 
and <4) physician support costs for university-based departments 
by applying the hospital-based department ratio {2S%> for such 
costs* 

(71 The methodologies in the iassdiately preceding paragraph and 
the reiaburseaent results created by applying thee are agreed to. 
The resolution of these four issues fully and finally resolves 
all di-putes relating to determiner Ion of the SHE base year PRh 
for HO. The resulting PR* for the ‘"*5 base year is $79,051.89. 
HO agrees not to appeal or further dispute any she base year 
issues, including the calculation of the PSA, either for the GHE 
base year or for any future year that may be affected by this 
determination. This settlsaant Agreement, however, does not 
affect any rights KU may have in disputing other Medicare 
reimbursement issues in future cost periods I I.*. . from and 
including the 1992 cost year) that may arise. 

(8) In sum, in consideration of these changes In computation, HO 
agrees: { 1 ) that it will not appeal the PH* set Torth above; (2) 
that this revised rate shall be applied, as appropriate, 
including all inflation and other adjustments thereto 
contemplated by Hcfa*b GXB regulations or the Medicare statute, 
for MJ. coot periods, whether past, present, or future; and (3) 
that tails PEA determination is final and binding between the 
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parties respecting all such years, including the 1983 through 
1991 coat years specifically covered by this Agreement . 

Eia& Qf,.?gt;tl«angPt 

(9) Upon DoJ approval of this compromise and settlement: (i) 

ALL Medicare reimbursement issues and determinations respecting 
HU for the 1983 through 1991 cost years are fully and finally 
resolved and not subject to any form of reopening, irrespective 
of any events (including litigation, but excluding statutory 
changes) that may apply to other Medicare providers not party to 
this agreement; (2> ALL CHE base /ear reimbursement and GKE base 
year PR& issues respecting HU are fully and > finally resolved for 
ALL cost years and not subject to any form of reopening, 
irrespective of any events (including litigation, but excluding 
statutory changes and all inflation and other adjustments to the 
PRA contemplated by HCFA's GKE regulations or the Medicare 
statute) that may apply to other Medicare providers not a party 
to this agreement; and (3) the audited allowable capital related 
costs respecting HU are final and binding for the cost years that 
are subject to this Agreement. 

(10) This Agreement shall be binding upon HCPA*s agents and 
contractors, including, without limitation, its Medicare fiscal 
intermediaries and carriers. Tills Agreement may be amended only 
by a vriting executed by both parties 


- 5 — 
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(11) EXCEPT AS DESCRIBED HEREIN, HU and HCFA retain all rights 
to dispute any Medicare reimbursement issues for, future cost 
periods ( l.e. , fro* and including the 1992 cost year) , including 
for example, the application and amount of the has© year hospital 
specific capital rate to ouch future periods and Allied Health 
Sciences Programs. 



Bernard K. Jarvi 
Interim Vice President for 
Business and Piscal Affairs 
Howard University 


n-r-fj 


Iruce c. Vladeck, Ada: 


Bruce C. Vladeck, Administrator 
Health Care Financing Administration 




- 6 - 



153 


•atAI BT -IX. urritt 


2-94 ; r- Q4PM : WiS/OGC/HCF DIV- OGC HCFD-? e' 5 


The following Schedule of Payments applies to the Settlement 
Agreement between Howard University and the Health Care Financing 
Administration regarding Medicare coat years 1985 through 1991. 
Such payments shall fes made without interest. 


m . E 


1 

$500,000 

2 

$1,000,000 

3 

$500,000 

4 

$1,000,000 

5 

$500,000 

6 

$1,000,000 

7 

$500,000 

8 

$1,000,000 

9 

$500,000 

10 

$500,000 

11 

$500,000 

12 

$500,000 

13 

$500,000 

14 

$500,000 

15 

$1,000,000 


$10,000,000 


SJWm81tVMACtKC.«2 
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Report to the Chairman, Permanent 
Subcommittee on Investigations, 
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United States Senate 


HCFA 


Three Largest 
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Overpayment 
Settlements Were 
Improper 
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£lGAO 

M m* *m*atr 

United States General Accounting Office Office of Special Investigations 

Washington, D.C. 20548 


B-Z84138 

February 25, 2000 

The Honorable Susan M. Collins 
Chairman 

Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States Senate 

Dear Madam Chairman: 

The depletion of the Medicare Trust Fund has been the subject of 
significant scrutiny in recent years. As we have reported previously, 
fraudulent and abusive practices have raised concerns about program 
vulnerabilities. 1 The Department of Health and Human Services’ (HHS) 
Health Care Financing Administration (HCFA), which administers the 
Medicare program, is required to ensure that debts owed the program — 
generally caused by overpayments to providers— are paid. Historically, 
rather than collect the entire debt, however, HCFA often enters into 
settlement agreements with providers and accepts less than the full amount 
owed. 

This report responds to your May 7, 1999, request and discussions with 
your office that we examine the application of the Federal Claims 
Collection Act 2 to HCFA’s settlement of overpayment matters with 
providers and develop case studies of settlements that may have been 
Improper. We also attempted to obtain HCFA's response to key questions 
about the act and specific settlements 


(GACVrHK&ai^J^a ^ WM)* Cbaaerves 10 ■ ft *3 Mrp A»r the 21st Century 
*31 U.S.C.53711 {1994 *Supp. ID 1997). 
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Results in B rief HCFA provided us with copies of 86 agreements reflecting Medicare 

^ overpayment settlements that it negotiated from 1991 through July 1. 1999, 

In which the overpayment exceeded $100,000. We found nothing Improper 
to the settlement of 93 of the 98 matters. We did determine, however, that 
HCFA acted inappropriately in several respects as to settlement of the 
three largest matters, which constituted 66 percent of all Medicare 
overpayment settlements since 1981 for which HCFA provided us records,* 
In these settlements, HCFA agreed to accept $120 million for debts 
exceeding $332 million (about 36 percent of the total principal). 
Appendixes I, U, and Iff discuss these three settlements and the 
circumstances surrounding them In more detail. 

As to these three matters, HCFA should have obtained clarification from 
those charged with implementing the Federal Claims Collection Act, 
including the Department of Justice and/or GAO, before unilaterally 
choosing not to obtain approval from Justice of the settlements. Such 
clarification should have been sought because HCFA's own regulations 
required any compromise of a claim over $100,000 to be approved by 
Justice, and those who settled the matter thought approval was necessary. 
The official who negotiated these three settlements chose not to seek 
approval because he was concerned that If he did, the "deals would go up in 
smoke" and he knew that the settlements were notin the best interest of 
the government. Moreover, only a few months before beginning discussions 
with the provider on the first of these three settlements, Justice rejected a 
HCFA proposal to settle a similar overpayment matter, (See app. IV.) 

Although HCFA chose not to seek a clarification or actual approval from 
Justice, It Is not entirely dear that the Federal Claims Collection Act 
actually required Justice approval The Federal Claims Collection 
Standards, promulgated pursuant to the act, govern the issue. Those 
standards require Justice approval only when an ‘appropriate agency 
official" has determined that the compromised claim Is owed. There is 
some doubt whether HCFA's fiscal Intermediaries, who determine the 
overpayment amounts, are ‘appropriate agency officials" within the 
meaning of the standards, however. In such circumstances, we believe the 
prudent course for HCFA to have followed would have been to seek 


* HCFA was unable to provide as with documentation showing the ovstpayment •mounts'tn 
some instance*. 
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specific clarification from Justice and/or GAO as to tbelr views on the 
matter. 

Concerning the specifics surrounding the three settlements, HCFA appears 
to have disregarded the permissible settlement criteria established by 
regulation, since evidence suggests that the providers were all able to pay 
the entire overpayment amount, that HCFA would have prevailed if the 
matters were litigated, and that the amount of recovery would have 
exceeded the cost of collecting each of these muldmilKon-dollar debts. In 
addition, the agreements contained several questionable provisions. The 
terms of two of the settlement agreements permit future provider 
reimbursement for costs for which they would not otherwise be entitled, 
HCFA also waived Interest and permitted repayment in installments for one 
of the agreements, despite contrary directions in its internal guidance. 
Further, HCFA officials acted imprudently by executing these settlement 
agreements without the benefit of legal counsel. Finally, our investigation 
revealed that former HCFA Administrator Bruce Vladeck had directed 
subordinates to settle these matters. More importantly, his participation in 
the largest of these settlements raised conflict-of-interest concerns, which 
we could not resolve given his refusal to meet with us. 


Background 


Overview of Medicare 
Payment System and 
Recovery of Overpayments 
From Providers 


The Secretary of HHS administers the Medicare program. Pursuant to the 
Social Security Act the Secretary is required to periodically determine the 
amount that should be paid to each provider for its services under the 
program and to pay each provider fire reasonable or customaiy cost for 
these services at such time or times as the Secretary believes appropriate 
(bin not less often than monthly). 4 The Secretary has delegated her 
authority to administer the Medicare program to HCFA. 


‘ 42 U.S.C.S IWHb) (ISM ISupp. IB U-S.C. 5 i395*M S'lht drfwtio, 0 ! 

"reasonable costs.* 





To carry out the mandates of the Social Security Act, Medicare providers 
that meet Medicare certification standards are required to enter a provider 
agreement with HCFA and provide HCFA with annual cost reports that 
detail the sendees provided Medicare patients for the previous year * Fiscal 
intermediaries, who are HCFA contractors, pay providers periodically for 
covered services on an interim basis. These payments are based on an 
estimated cost basis using the provider’s previous year's cost report for 
covered services with any appropriate adjustments . 1 Retroactive 
adjustments are then made, based on the provider's actual cost report for 
the year . 7 Provides must maintain adequate documentation to establish 
proper payment under the program.* Based upon a review of the annual 
cost report, die fiscal intermediaries issue a Notice of Program 
Reimbursement (NPR) to each provider that sets forth the Medicare 
reimbursement and the expenses allowed and disallowed for the year.' The 
amounts of provider overpayments become debts owed by the provider to 
the United States . 18 


*42 CFJl S 413.64(b) and (e). 

8 42C£R.S 41184(e) (1988). When a provider first begins ptrOdpaiton in the program, an 
interim rate to established and appBed until the provider has filed a cost report. 42 C.F.R. 
8413.64(c). 

r M.» 405.1801(b); 413.2ft 41X24. 

* Id. $4 1320(a) ,(d). 

* Id. $ 405.1803. 

* Provider Ra lm b ura aroant Manual Patti 8 2409 (Oct 199S). Medicare I nte r iw dtefy 
Manual Part 2, Chapter HL Payments to Provider* §22202221 (May 1991). 
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The determination of the amount owed as reflected in the NPR Is finai and 
binding unless the fiscal intermediary Itself reverses its determination or 
the provider appeals the fiscal intermediary’s determination to the Provider 
Reimbursement Review Board (PRRB), which is an administrative tribunal 
within HIS. 11 After holding a hearing, the PRRB makes a decision that Is 
final unless the HCFA Administrator reverses, affirms, or modifies it within 
60 days after the provider is notified of the decision Providers can seek 
Judicial review of the amount due after receipt of a decision from the 
PRRB. 1 “ 

There are generally two ways in which repayments due HCFA can be made. 
The provider may refund die amount of fee overpayment to HCFA. or 
HCFA may offset the money owed from payments to be made to the 
provider. Those methods are applicable regardless of whether the provider 
appeals. 15 


" 42 C.F.R. $ 1807. Providers have 180 days to file an appeal with the PRRB. 42 U.S.C. 

S 1395oo(a). 

u 42 U.S.C.S 1395oo (0(1). 

u Providers who receive NPR* mutt pay the amount due while administrative appeals are 
pending. 421IS.C. $ !385gg(b)(l): 42 CJRIL § 405.371 (a) (2) . Moreover, a fiscal 
MtegaMiaiy^datanB to ttkioferma the basis making rwrtwti ve jtQtut ™»nt tn ang 
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The Federal Claims 
Collection Act and HCFA’s 
Regulations 


The Federal Claims Collection Act of 1886. as amended, 14 provides the 
basic legal framework for agency collection of debts owed to the United 
States. It was enacted to remedy the inadequacies of most federal agencies 
In recovering claims owed the United States arising out of their respective 
activities.** The act gives the heads of agencies authority to settle or 
•compromise’ claims of $100,000 or less.** If the principal amount of the 
debt exceeds $100,000 or Involves fraud, however, the settlement must be 
referred to Justice for approval, unless the agency has its own agency - 
specific or program-specific compromise authority. ,T 


Pursuant to the act, the Comptroller General of the United States and the 
Attorney General 11 Jointly promulgated the Federal Claims Collection 
Standards. These standards provide guidance to federal agencies on the 
administrative collection and compromise of claims, the termination of 
agency collection action, and die referral to GAO ami to justice of certain 
claims the United States has against third parties. 1 * * 


“31U5.C.5371L 

* 31 US£. S 371 1 (*); $. Rap. No. 89-1331 . «1 2 (IKS). 

■ TUI* term# ‘data* and 'debt' am synonymous mm3 fettadMuifwbic. [and] refer to m 
unount of money or proptrty whkh h*s been determined by »n appropriate agency official 
(D beowed to the United SUMS. 4 CJtR. $ 10U (1099. 

* 31 U-S.C SS 371 1(a) (2), (c)(1); 4 CFJt S 103.1 (b). 

“Effective Oct 19, 1996. the ComptroIerGenereft statutory authority under the Federal 
Qetms Collection Act *ru removed punont to the Geoeral Aocouttdag Act of 1996. Pub. L. 
No. 104-316, HOStaL 3929,3834-3$. The Secretary of the "hewuy now stares this authority 
with the Attorney General. 31 U.S.C. $ 3711 (d)(2). 

a 4 CFJt. ch. 0(1999). 
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HCFA!s regulations on the compromise of Medicare overpayment claims 
state, "HCFA refers all claims that exceed $100,000 or such higher amount 
as the Attorney General may from time to time prescribe, exclusive of 
interest, to the Department of Justice or the General Accounting 
Office. . HCFA’s regulations define ‘claim' as any debt owed to HCFA* 1 

At HCFA the authority to compromise a debt rests with HCFAs Claims 
Collection Officer, unless a delegation of authority has been granted to the 
agency component Involved.** HCFAs Associate Regional Administrator - 
Medicare, its Regional Administrators, and the 'Responsible Collecting 
Component’ are empowered to compromise debts of $100,000 or less,® 
HCFAs guidance requires that die compromise of a debt over $100,000 be 
referred to Justice through HCFAs central office and its Office of General 
Counsel (OGQ.* 4 


* 42 C.FR.S 401.601(c); jaeHCFA-Adininlstrattvelxsiuinces System Guide, Financial ™~ 
Management. HCFA g: 0306-1, Federal Claims Collection Act PoHdwft Procedures. § 0306- 
1-45 (Oct 1, 1995) (hemfter HCFAs Guide). 


42 CJtR. 9 401.603. Coenptn 42 CFJt $§401,601, 405.376 wtib 4 C.FJL pt 10 J, HCFAs 


Bcttan am compromise regulations define 'data* as ary debt owwl HCFA and 
any entity spinst which HCFA has a daim. 42 C.F.R.S 401 .6 


11.603. HCFAs 
Kr define 'debtor* as a 


provider that has been overpaid 454XF.R 5 405.376(b). Howew. HCFAs Guide define* 
debt’ as an amount owed mat is no longer eUgOta for adjustment and 'data* as any 
amount HCFA has tentatively Identified as owad but still eligible for adjustment. HCFAs 
Guide. §0306-1-25. 


* 42CJRR S 40L613; HCFAs Guide. § 0306-1-45CV). 


•HCFAsGtddA »030M-20(Q, 0306-1-30©. 0306-1-45CB). 

"42 C.FR § 401X01 (c); HCFAs Guide requires that debts of over $100,000 be referred to 
Justice through HCFAs central office and OGC to Justice. HCFAs Guide, 50306-1-20{Q. 
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The Federal Claims Collection Act does not authorize accepting a lessee 
amount in compromise of a claim merely for the sake of closing cut a 
date. Rathe? the joint regulations promulgated by the Comptroller General 
and the Attorney General set forth criteria that agencies must consider In 
determining 'whether to compromise a debt or claim. These regulations 
permit compromise of claims only if ana or more of the following reasons 
exist: (1) the debtor cannot pay the foil amount within a reasonable time, 
(2) the debtor refuses to pay and the United States is unable to collect the 
foil amount In legal proceedings, {3} there is real doubt that the United 
States can prove its case In court, or (4) the cost of collecting the claim 
does not justify seeking foil recovery. 1 * HCFAJs regulations generally mirror 
the joint regulations. 


Overview of Improper 
Agreements We 
Examined 


Based on the evidence we obtained, we found the 3 largest of 96 settlement 
agreements to be improper. HCFA's settlement of the three matters— in 
1995, 1996, and 1997, respsetively — was questionable in several respeers. 
Further, we note that the Federal Claims Collection Act was not applicable 
to at least’ 57 of these matters that were settled because they were referred 
to Justice for enforced collection or for representation of HCFA In 
bankruptcy proceedings. 


1.995 Settlement With a In September 1991, a fiscal Intermediary reviewing a home health agency's 

Home Health Agency 1933 cost report determined that its average cost per home health aide visit 

was more than 3 times HCFAs published 1939 limit. (See app. I.) Therefore, 
the fiscal Intermediary notified the home health agency of a proposed audit 
adjustment The intermediary also determined that this home health 
agency's average patient visit was 12 hours long, compared to the 3.3-hour 
average for a Medicare home health aide visit. A subsequent investigation 
by the intermediary revealed that many of foe services provided during the 
agency's longer patient visits were actually homemaker services not 
covered by Medicare. The fiscal intermediary also determined that the 
longer visits were being provided under foe federally funded Medicaid 
program, not Medicare. Ultimately; the fiscal Intermediary concluded that 
the home health agency would owe HCFA approximately 398 million, for 
which HCFA agreed to accept 367 million in settlement 


a 4C.ER.pt. 103. 
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In February 1993, HCFA's GGC advised HCFAs then Director of Payment 
Policy. Charles Booth, 18 that the fiscal Intermediary’s audit adjustment 
"would be legally supportable” In May 1993, the home health agency's 
president, senior officials, and legal counsel met with Mr. Booth and other 
HCFA staff to discuss the disputed matter. No resolution was readied, 
however, and the matter remained unresolved 17 

However, according to Thomas Ault, the former Director of HCFA's Bureau 
of Polity Development, on November 9. 1993, HCFA Administrator Viadeck 
told him that the home health agency’s president had approached him on 
the previous day to seek a settlement of this matter. Mr. Ault said that 
Mr. Viadeck wanted the matter 'moved along and settled' but did not want 
to be kept informed because, of Mr. Vladeck’s previous relationships in the 
same geographic area as this home health agency. We learned that 
Nit Viadeck had sat on an Advisory Committee for a research division of 
this provider immediately before he became HCFA Administrator. Mr. Ault 
assigned the matter to hl$ subordinate, Mr. Booth, and told him that 
Mr. Viadeck requested the settlement as a result of the conversation that 
Mr. Viadeck had had with the home health agency's president 

Mr. Booth told us that Mr. Ault had made it dear that the settlement was 
necessary as an "accommodation' to the home health agency and 
Mr. Vladeck’s ‘friend.' Mr. Booth reported that Mr. Ault and be were 
accordingly 'circumspect" and ‘uncomfortable* with proceeding with the 
settlement He also stated that Mr. Auh was particularly uncomfortable 
because of the large size of the overpayment 


k taring the time period discussed in this report. Mr. Booth subsequently became HCFA* 
Director of Hospital Policy and then Acting Deputy Director. Bureau of Polity Development. 
Ur. Booth to currently a Deputy Director tnHCFAs OfBce of Financial Management 

" On July Z8. 1393, « newspaper repeuter requested that HCFA produce a list of the top 50 
home health agencies by amount billed to Medicare. The Bst produced to the newspaper 
indk^usdthttiMaprovtterwaathelargBstMedlcareMUngbomeheetcbagencyinthe 
United States; the next largm had ahoutcne-thW this iqptxy’s total WUlngs. In a HCFA 
memorandum drafted In mid-August 1993. HCFA Administrator Viadeck eras advised about 
the provider’* ’comldaraMy higher* bfflings- 
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On February 28, 1994. the fiscal tntermedlaiy Issued NPRs for cost report 

years 1988, 1989, 1990, and 1991, demanding repayment of over 

$33.5 million. 1 * Efforts to settle the matter before then were unsuccessful. 

On March 2, 1994, however, the home health agency's attorney argued to 
Mr. Booth that the fiscal Intermediary’s adjustments were Incorrect and 
urged him to accept a proposal that would have resulted In repayment of 
approximately $56 million of the estimated $98 million In overpayments. 
The same day, the fiscal intermediary sent Mr, Booth a letter by facsimile, 
urging that the proposal be rejected since it would establish an improper 
precedent that could increase the overall cost to the Medicare program. 
The home health agency" s president also called Mr, Vladeck the same day to 
move the matter toward some type of resolution. We learned that by this 
tone, the home health agency had established a reserve of approximately 
$56 million for this matter and intended to pay no more than this amount to 
settle its debt. By the following day, Mr. Vladeck had asked Messrs, Booth 
and Ault about the status of the negotiations. 

Eight days later, on March 10, 1994, Mr. Booth negotiated a settlement, 
agreeing to accept approximately $67 million in repayment of the 
approximately $98- million debt am! permitting die provider to add a 
specified number of hour* to Its Medicare average for all future years, 
regardless of the number of hours that services were actually rendered 
HCFA also permitted the home health agency to repay most of the amount, 
that exceeded its reserve fund by offsets, permitted repayment of some of 
the debt in Installments, and waived the requirement to pay interest and 
penalties .** 

At the provider’s request, the settlement was to be kept as secret as 
possible. As a result, since NPRs are publicly available documents, the 
fiscal intermediary withdrew Its February 28. 1994, NPRs for the 1988-199 1 
cost report years and issued new NPRs to reflect the newly negotiated 
settlement amount No government attorney reviewed toe settlement 
agreement before it was executed on April 19. 1995. 


tt Tbc fiscal tatemedbiyhed projected the provider's overpayments for l»9Z ttnd 1993 tut 

had not prepared NPRt. The fiscal Intermediary alio reopened tbe home health tgeac/t 

1988 a* report to seek mcovesy of ftmdj from that ye*rt Wffings. Tits total «tte»ted5- 

jearoverpayrnattMWiXed to apprcodnufelySSS minion. 

a Tbe CacalMtennedlaty also momedcwJ2234XBtn la already paid by the bore* 
health agency. 


Pate t* 




1996 Settlement With a 
Hospital 


Between 1983 and 1933, a fiscal intermediary Issued NPRsto a provider 
hospital, disallowing reimbursement for, among other costs, bad debts 
because the hospital lacked the appropriate documentation to support 
them. (See app. H.) Over the 1 1-year period, the fiscal intermediary 
withheld approximately $155 million from the hospital's future claims to 
recover the overpayments * The hospital appealed these disallowances to 
the PRRB. Prior to any PRRB hearing, HCFA settled the matter by agreeing 
to accept $25 million for the amount of overpayments. 

From 1993 to 1995, the hospital sought resolution of some of the 
overpayment issues with HCFA officials; but no resolution was reached. 
Then sometime between January 19, 1996, and February 16, 1996, 

Mr. Vladeck met with the chairman of the hospital’s Board of Directors and 
apparently discussed the pending appeals. Until shortly before his 1993 
appointment, Mr. Vladeck was a member of the hospital’s Board of 
Directors. Around this time, according to Mr. Booth, Mr. Vladeck instructed 
him to settle the hospital's claims. Mr. Booth characterized his role as ’an 
expediter* in this and the other two settlements that he negotiated for 
Mr. Vladeck. 


On April 18, 1996, Mr. Booth and other HCFA officials met with senior 
hospital officials to discuss a potential resolution to the appeals. During 
this period, Mr. Booth provided Mr. Vladeck, at his request, with status 
reports every 3 to 4 weeks. 

According to Mr. Booth, Mr. Vladeck advised him In late spring 1996 that he 
(Mr. Vladeck) ‘had to tell the sixth floor something,” referring to the 
location of the office of the Secretary of HHS. Kevin Thurm, then Chief of 
Staff to HHS Secretary Donna Shalala and now the HHS Deputy Secretary, 
told us that he had instructed Mr. Vladeck to ask about the hospital’s 
outstanding disputed claims. That spring, a Member of Congress expressed 
concern to Mr. Thurm that impending budget cute would force the hospital 
to curtail its services. Mr. Thurm told us he therefore spoke to Mr. Vladeck 
on several occasions to determine the status of the situation 

In June Mr. Booth met with senior hospital and fiscal intermediary officials 
to initiate formal negotiations. In July 1996, Mr. Vladeck emailed 
Mr. Booth, complaining that the settlement was taking too long to 


*^ fl3cal tii«« i u « B^ >i»owtthhddihnd»to recovBr<Bsaa<>w<d graduate medical 
education and other coats. 
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accomplish. Mr. Booth advised Mr. VJadeck that speeding up the settlement 
process could cost HCFA an extra $8 million, to $10 mflltoa According to 
Mr. Booth, Mr. Vladeck suggested that “time was more important than 
money” and Instructed him to mover foster. Thus, in July and August 1986. 
representatives of the hospital and the fiscal intermedlaiy met with 
Mr Booth and other HCFA officials and worked out the final details of a 

sett! am ant. 

On September 24, 1996, Mr. Booth executed an agreement with the 
hospital, the terras of which were to be kept confidential. In the settlement, 
the hospital agreed to withdraw all but three of its outstanding PRRB 
appeals; and HCFA agreed to accept $25 mlDion to settle HCFAs 
overpayment claims of approximately $155 million. The agreement also 
permitted the hospital to continue to bill indefinitely for bad debts without 
any documentation to support these costs. A senior fiscal intermediary 
official told us that this made it unnecessary to audit the hospital for bad 
debts since HCFA had promised to pay die hospital regardless of 
documentation or support.* 1 

No government attorney reviewed toe settlement agreement before it was 
executed. Of the 96 settlements we reviewed, this was the only matter in 
which HCFA had foiled to maintain any documentation. Including a copy of 
the settlement agreement. 


1997 Settlement With a 
Hospital 


Between 1987 and 1993, a fiscal intermedlaiy issued NPRs to a provider 
hospital disallowing Its claimed reimbursement for bad debts and other 
costs for lack of documentation. (See app. ID.) The hospital appealed toe 
fiscal Intermediary's decisions to the PRRB. Before the PRRB hearings, 
HCFA agreed to accept $28 million in payment of the debt of $79.4 million 
In overpayments.® 


** A HCFA official who w«> present %*ben this vres proposed was *» disgusted" by the 
formula adopted to d«tv« future bad tie be payments that he walked out of the meeting and 
refined to attend the addtttoaa] negotiation sessions. 

*' Tbl* tndudas tome coat disallowances that predate 1987. 
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During the pendency of the appeals, the hospital experienced substantial 
budget shortfalls and. In September 1996, asked HCFA If it would settle 
expeditiously the outstanding PRRB appeals to avert curtailment of its 
health care services. Mr, Vladeck — who learned as early as June 1996 that 
the hospital's Medicare problems were caused by its "long history of being 
late, incomplete, and/or Inaccurate* In its billings— participated with 
hospital officials in some meetings at which this matter was discussed and, 
in approximately November 1996, Instructed Mr. Booth to negotiate a 
settlement** 

In February 1997, Mr. Booth discussed a settlement with the hospital’s 
Director of Program Reimbursement, explaining that HCFA would agree to 
pay the hospital $51 million in withheld funds, thus agreeing to accept $28 
million to settle the overpayment amounts owed. 54 On or about March 3, 
1997, Mr. Booth faxed a copy of a draft settlement agreement to the fiscal 
intermediary and to HCFAS regional office for comments. The draft 
contained the terms that he had proposed. The fiscal intermediary did not 
comment; however, on March 6, the Manager for Program Safeguards for 
the regional office wrote a detailed e-mail to Mr, Booth, opining that the 
agreement was not in Medicare's best Interest Among other things, the 
manager noted that the hospital had been “a ‘problem child' for years and 
years' and asserted that there was a good likelihood that the fiscal 
intermediary would prevail on most of the issues before the PRRB since the 
hospital lacked documentation to support Its claims. 

The settlement agreement was executed on March 21, 1997, by Mr. Booth 
who. on HCFAs behalf, agreed to accept $28 million in compromise of 


HCFA requested the Gscal intennediaiy to »U«nj>t»dmiiit*traavere^»aio»iojf the 
matters oa PRRB appeal, which the fiscal intermediary can do IT a provider am convince it 
that to claimed costs are legitimate, In this case, however a region#! HCFA official advised 
Mr. Booth 

“that the appeal Issues ar* the result of [the hospital] not providing the FI (fiscal 
intermediary! with proper supporting documentation.. .. They {the hospital) have also 
postponed i PRRB hearing on same of those appealed issues . . „ At tfck point, 3 don’t know 
what more the (fiscal interrnodieiy) can do to accelerate the resolution of these issues. [The 
hospital's] inability to provide proper supporting documentation appears to be the 
bottleneck." 

* According to Mr. Booth, the hospital had already learned of the offer from Mr. Vladeck. 
who apparently spoke with higberfevd hospital officials about the proposal. Mr. Booth told 
us that he had briefed Mr. Vladeck on the negotiations and told htm and no one else about 
his proposed (Sl-raflUoa settlement offer. 
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$79.4 million in overpayments. The agreement also contained a 
confidentiality clause. No government attorney reviewed die settlement 
agreement before it was executed. 


Improper HCFA 
Settlement of These 
Matters 


Our investigation determined that HCFA should have sought clarification 
from Justice and GAO before Ignoring its own regulations and procedures 
requiring Justice approval of the settlements. In addition, it appears that 
HCFA failed to consider necessary factors for settlement when it agreed to 
accept less than the full amount owed in these matters. The settlement 
agreements themselves also contained questionable provisions and were 
not reviewed by any government attorney. Lastly, the settlement of the 
largest of these three matters raised conflict-of-interest concerns. 


HCFA Improperly 
Determined Not to Seek 
Clarification of Federal 
Claims Collection Act 
Requirements 


The applicability of the Federal Claims Collection Act to the three 
settlements upon which we focused depends upon whether the amount of 
overpayments determined by the fiscal intermediaries and set forth in the 
NPRs constitutes a ‘claim* or "debt* within the meaning of the act. The 
Federal Claims Collection Standards,” which implement the act, make 
clear that Justice approval is required only when a debt or claim is 
compromised . 36 In the claims context we have previously said that 
‘compromise* means accepting less than the full amount owed in full 
satisfaction of the claim . 11 Based upon the facts set forth above, we believe 
It is clear that HCFA accepted less than the full amount of the 
overpayments. It is not however, as clear whether such overpayments 
constituted a claim or debt within the meaning of the act The standards 
use the terms ‘claim* and "debt* interchangeably and define them as ‘an 
amount of money or property which has been determined by an 
appropriate agency official to be owed to the United States. ...*” The term 
“appropriate agency official* is not defined in the standards. However, the 
meaning of this phrase is critical to whether the act applied to the 
settlement agreements under discussion here. 


B 4C.RR. ch.2. 

"/<£§ 103.1(b). 

* ELg., In re Economic Development Admin.. 62 Comp. Gen. 489. 492-93 (1983). 
*4 CPAS 101.2(e). 
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Under what Is often referred to as the Chevron doctrine, the Supreme 
Court has long recognized that considerable deference should be given to 
the agency’s construction of a statutory scheme It Is charged with 
administering. 5 * At the time the 1995 and 1996 settlements were negotiated 
and signed, the Attorney Genera! and the Comptroller General had joint 
responsibility for the interpretation and administration of the Federal 
Claims Collection Act* However, effective approximately 1 month after 
the second settlement was signed, the Comptroller General's authority to 
prescribe regulations under the act was removed. Under the revised 
provisions, both the Attorney General and Secretory of the Treasury have 
authority to implement the act 41 Therefore significant deference is owed to 
die Attorney General's and the Comptroller General’s interpretation of the 
Federal Claims Collection Standards as to the first and second 
settlements. 42 However, deference must be accorded to the Attorney 
General's and Treasury’s Interpretation of the standards with respect to the 
third agreement The persons having authority to implement the Federal 
Claims Collection Act are especially important here because, as the 
following discussion demonstrates, they did not always agree on the 
meaning of the standards. 

In 1975, Justice’s Office of Legal Counsel considered an issue similar to 
those involved with the HCFA settlements. At that time, it was asked 
whether the compromise of certain administrative penalties assessed by 
the Department of the Interior against coal mine operators under the 
Federal Coal Mine Health and Safety Act was subject to the Federal Claims 
Collection Act. The Office erf Legal Counsel concluded that the Federal 
Claims Collection Act did not apply because at the time of the settlement, 
the penalties were subject to review in an administrative bearing and were 
not yet final. Stressing the nonfinal nature of the Interior Department's 
administrative determination, the Office of Legal Counsel stated that a 


* Chevron. USA , Inc v. AkturaJ Resources Defiuue Council Inc, 487 U.S. 837, 84245 
(1984). 

•31U5.C5 3711(e)(2). 

u The Secretary of the TVeasuiy and die Attorney Genera! proposed to revise the Federal 
CUdras Collection Standards In 1997. Federal Claims Collection Standards. 62 Fed. Reg. 
68,476 (1997). The proposed revisions would not affect the Issues discussed tn this report. 

•See Commoawaahh Edison Co. v. Umti^Sw^Nuckar Regulator Commn. 830 E2d 810. 
620 (7th Cir, 1997) (Attorney General's interpretation of the Federal Claims Collection 
Standards entitled to significant deference). 
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“claim" under the Federal Claims Collection Act connotes a degree of 
finality that did not exist with respect to the penalty under review. 

After the HCFA settlements at issue here were signed, both GAO and the 
Office of Legal Counsel rendered opinions on the meaning of the terra 
"appropriate agency official’ in the Federal Claims Collection Standards. 
Although GAO no longer had statutory authority to prescribe standards 
under the Federal Claims Collection Act, in March 1997 it was asked 
whether the settlement of royalty claims by the Department of the Interior’s 
Mineral Management Service should have been submitted to Justice under 
the act 43 In this case, the Mineral Management Service agreed to accept 
$44 million from Exxon to settle chinos exceeding this amount GAO stated 
that “the appropriate agency official" establishing the debt should be 
identified based on the agency's delegation of authority and governing 
regulations. After reviewing these, GAO concluded that the Associate 
Director, Mineral Managament Service, or delegatee had authority to 
determine royalty claims owed the Interior Department and was an 
“appropriate agency official within the meaning of the standards." Thus, 
even though Exxon had appealed the claims’ determination to an 
appropriate administrative tribunal, GAO concluded that the Mineral 
Management Service should not have settled these claims without Justice 
approval. 

The following year, Department of the Interior officials asked Justice’s 
Office of Legal Counsel Its opinion as to whether the Mineral Management 
Service could settle claims over $100,000 without Justice approval while 
the matter remained subject to administrative appeal. After analyzing the 
statutory scheme and noting the Secretary of the Interior's broad discretion 
to audit the relevant payments and determine the amount owing, the Office 
of Legal Counsel concluded that the Mineral Management Service could 
settle and compromise a matter without Justice approval if the agency had 
yet to issue a final decision concerning the debt. 4 * According to the Office 
of Legal Counsel, because no "final decision" could be rendered before a 
potential debtor exhausted its administrative appeals, the "appropriate 
agency officials’ contemplated by the standards were only those who could 
Issue decisions on appeal. In contrast to GAOs opinion, under this analysis 


° B-276561 (1997) (latter to Representative Carolyn B. Maloney). 

* Office of Legal Counsel Memorandum for Lois J. Schiffer. Assistant Attorney General, 
Environment and Natural Resources Division and for John D. Leahy, SoHdtor, Department 
of the Interior Mil (July 2S. 1998} (unpublished}. 
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the contested ‘order to pay” Issued by the Associate Director. Mineral 
Management Service, did not give rise to a claim within the meaning of the 
standards; and therefore no Justice approval was required for settlement of 
such an order. 

We note that there are marry similarities between die systems used by the 
Mineral Management Service and HCFA to determine amounts each is 
owed. For example, in each system, the Initial amount due is determined by 
a periodic audit In both situations, the initial decisionmaker issues a 
document that compels payment; and the affected entity can appeal the 
matter to an administrative review panel before seeking judicial review. 
There are also similarities in the statutory authority and responsibility of 
the Secretaries of the Interior and Health and Human Services to make 
adjustments to the amounts owed “ Further, two of the three HCFA 
matters we examined closely were under appeal administratively — and the 
third could have been appealed administratively — when they were settled.** 

Based upon the opinions of Justice and GAO concerning application of the 
Federal Claims Collection Act to the Mineral Management Service, it is 
clear that they have placed fundamentally different constructions on the 
Federal Claims Collection Standards. It would appear that these different 
interpretations would lead to differing views by Justice and GAO as to 
whether HCFA compiled with the act when it did not submit the 
settlements to Justice. 


" CV*npanr30U.£.C. § 1711(a), (c) (1) (1994) {Secretary cf the Intei-ior must establish a 
comprehensive inspection, collection, end fiscal and production accounting and auditing 
system ... and u^t»fKlrecofict)e,tot'ieejtier«pTactteafa}e.»B current and past account* ... 
and take appropriate actions to make additional collections or refund* » warranted) with 
42 tl.S.C. S 1395g(a) {Secretary of HHS shall periodically determine the airoount to b« paid to 
each provider ...withneceasaiyadJustments on account of previously made overpayment* 
or underpayments). 

* There are some differences; however, the most significant one was concerning whether 
debt must be paid to the agency regardless of an appeal Unlike the initial determinatloni 
under the Mineral Management Service scheme, providers who receive NPRs roust pay the 
amocnt due wMt an administrative appeal Is perxfing; and HCFA can frottutia offset 
regardless of appeal. 
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Nevertheless, the issue of whether HCFA complied with the Federal Claims 
Collection Act is not free from doubt and is complicated by the fact that at 
the time die first two settlements were signed, the Attorney General and 
the Comptroller General were charged with administering the standards, 
with their interpretations entitled to deference. When the third settlement 
was signed, the Attorney General and the Secretary of the Treasury had 
such responsibility. We do not know how the Attorney General and the 
Comptroller General would have resolved the question had the matter been 
presented to them. Indeed, in a recent letter to the HHS General Counsel, 
Justice declined to express a view on whether the compromise of Medicare 
overpayments was subject to the act, commenting instead that further 
study was required .* 7 In such circumstances, we do not believe HCFA 
should have unilaterally decided to settle the matters without Justice 
approval. The more prudent course would have been for HCFA to ask those 
in charge of administering the act for their views on the Issue. 

This course would have been especially appropriate since HCFA's 
regulations and guidelines required the three matters to be approved by 
Justice. Significantly, Mr. Booth, who negotiated the settlements, and 
others at HCFA believed they were required to submit the settlements to 
Justice for approval. Mr. Booth told us that he knew about the requirement 
to go to Justice for approval of the three settlements but chose not to do 
this because the “deals would go up in smoke’ if Justice or HCFA’s OGC got 
involved. He continued that therefore he would have been ’unable to 
satisfy Mr. Vladeck/** Mr. Booth told us that he knew that these three 
settlements were all made to accommodate the providers and were not in 
the best interest of the government. He told us that he nevertheless settled 
the three matters out of ’loyalty’ to Mr. Vladeck. 


During our Investigation, and after we interviewed Sheree Kanner, HCFAs Chief Counsel, 
and Michelle Snyder. HCFAs Chief Financial Officer. HHS's General Counsel met with 
officials In Justice's Civil Division and inquired whether reimbursement determinations 
made in the Medicare claim review process were subject to the Federal Claims Collection 
Standards and therefore required Justice approval before settlement Justice's Oct 8, 1999, 
response to the HHS General Counsel declined to determine whether HCFA was required to 
obtain Its approval before settling Medicare overpayment cases without more study. Justice 
did, however, posit several theories to explain why the Federal Claims Collection Act might 
be inapplicable, including the reasoning of the opinion by the Office of Legal Counsel. 

* Similarly, Mr. Ault told us that “everyone at HCFA knew about the OGC requirement on 
overpayment settlements as it was agency policy.* Indeed, although our Inability to 
Interview Mr. Vladeck precludes us from determining whether he knew about these 
regulatory requirements, he was aware that Justice was involved In approving another 
settlement early in his tenure as Administrator. (See app. IV.) 
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Further, Justice itself acted under the Federal Claims Collection Act when 
in early 1993, HCFAs former chief counsel sought Justice’s approval to 
settle a $5S-mUlion overpayment claim with a hospital for $3 million. The 
matter was brought to Justice's attention before an NPR had been issued 
arsd a final decision rendered. Justice rejected the proposal in September 
1993 because it was ‘cot sufficient'' and ‘out of line with settlement 
amounts from comparable institutions.' It then took over the negotiations 
with the hospital, which continued until March 1994. when the hospital 
rejected Justice's offer to settle the matter for $12 million. After the 
hospital’s rejection, Justice returned the matter to HCFAfor collection. 
(See app. IV.) 

In view of these circumstances. HCFA officials should not have unilaterally 
decided that they would not submit the settlement agreements to Justice 
for approval. Instead they should have sought advice from those charged 
with administering the Federal Claims Collection Act as to whether Justice 
approval was required. In falling to do so, HCFA acted inappropriately. 


HCFA Settled These Matters 
Without Considering 
Required Factors 


HCFA’s regulations and manuals recognize that circumstances may exist in 
which compromise of a debt is appropriate. HCFAs Guide states, 

’[Clompromise of debts should not be considered until all administrative 
collection action to collect a debt In fell has been exhausted, unless it 
becomes clear at some point during the collection activity that further 
action to collect the debt In fell is not in the best interest of the 
Government.'* 


Circumstances that could lead to such a determination include HCFAs 
inability to collect the debt in fell, a legal issue that raises doubts as to 
HCFAs ability to prove Its case in court for the fell amount, or the further 
cost of collecting the debt would exceed the amount oF the debt* 

Although these provisions were promulgated pursuant to the Federal 
Claims Collection Act, we believe that government agencies should 
normally consider elements like these before agreeing to settle significant 
claims. It does not appear that these settlements, however, were negotiated 


*HCFAi<kikte,§D30frM5(Q. 

■ a s G306-M5®}; 42 OES. S 105.376(d). 
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after careful consideration of these factors. Indeed, as we reported 
previously, Mr. Booth told us that the settlements were not in the 
government's best interest In apparently failing to consider these or similar 
elements before entering into these multimillion-dollar settlements, HCFA 
acted improperly, regardless of the applicability of die act and Its 
associated regulations. Moreover, had HCFA considered these factors, it Is 
unlikely that settlement would have been appropriate. 

For example, HCFA appeared not to consider that all of the providers were 
able to pay the amounts owed. One of the providers, the home health 
agency, had established a reserve fund to pay roost of the amount owed; 
and the fiscal intermediaries had already withheld the amounts owed by 
the other two providers by offset so that no additional payment was 
necessary from them. 

Further, it does not appear that there was a substantial risk of loss should 
HCFA or Its intermediaries litigate these claims. In all three cases, the 
provider either claimed that it provided covered services or incurred bad 
debts; however all three providers lacked documentation to support any of 
these claims. Therefore it is unlikely that any of the providers could have 
mounted strong defenses. Moreover, the fiscal Intermediaries, who would 
represent HCFA In any legal action to collect these debts, were confident in 
their ability to prevail. Although a risk in litigation always exists, 
consideration of “litigation risk - does not appear to Justify settlement Even 
if settlement had been appropriate, HCFA regulations require that the 
amount accepted in compromise bereasonable in relation to the amount 
that can be recovered by enforced collection proceedings.* 1 Since It 
appears there was little litigation risk to HCFA to collect the full debt, the 
significant compromise of the amounts owed In these three matters is 
apparently unjustified. 

Consideration of the cost of collection also would not Justify these 
settlements. Under both HCFA and the Federal Claims Collection 
Standards, costs of collecting should not normally carry great weight in the 
settlement of large claims.® It Is unlikely that the cost of collecting these 
debts, which collectively approximated $332 million, could outweigh their 
recovery. 


" 4 CFJt S 103.4. 42 ORR S 405.376(h). 
“HCFA* Guide. § 0306-1 -45(B) (4). 
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Settlement Agreements 
Contained Questionable 
Provisions and Were Not 
Reviewed by HCFA’s Office 
of General Counsel 


The agreements contained several provisions that were cot in accord with 
HCFAs guidance for settling claims. For example, HCFA agreed to waive 
interest in the settlement with the home health agency, despite contrary 
direction contained in its financial management guide. 5 * It also permitted 
the home health agency to pay part of its debt In installments, which should 
be considered ‘only in rare instances.'* 4 


Moreover, two of the agreements explicitly permitted the providers to 
continue to be reimbursed for costs regardless of whether they were 
actually incurred. The settlement with the home health agency permits it to 
be reimbursed In the future for costs that might not be covered by 
Medicare, although capped at a specific level. Similarly, the 1996 agreement 
with the hospital permits it to be reimbursed for bad debts without 
documentation as otherwise required by regulation. 5 * 


In addition, none of the three agreements were reviewed by HCFAs OGC or 
any other government attorney before they were executed, even though 
HCFA's Internal guidance requires that debts of over $100,000 be referred to 
Justice through HCFAs central office and OGC.® The failure to subject 
these agreements to review by HCFAs attorneys was intentional, since 
Mr. Booth told us that he knew the settlements would not get done as they 
were written if OGC were involved. The lack of legal review is further 
evidence of HCFA’s failure to assess the litigation risks and other factors 
involved before settling these matters. We also believe that legal review is 
appropriate before government officials sign agreements relinquishing the 
government’s right to recover tens Of millions of dollars. 


“ HCFAs GuMe directs HCFA to charge Interest on all debts owed the government unless a 
different rule is prescribed but requires that interest be charged on all debts paid in 
installments. Id. § 0306- 1-40 (P)(l). No tr. however, that HCFAJs regulations provide tor the 
adjustments to Interest charges for oveipayment determinations reversed administratively. 
42C.F.R. § 405.378(h)(2). 

* HCPAt Guide, $ 0306-l-45(E). 

“42C.ERS4H2&{<Q. 

* HCFAs GuMe, § 0305-1-20(0. 
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Conflict-Of-Interest 'Hie Standards of Ethical Conduct Instruct government officials not to 

Concerns participate in a matter if a reasonable person with knowledge of the 

relevant facts would question their Impartiality, unless authorization to 
participate has been received from an appropriate agency ethics official .* 7 
Although Mr. Vladeck’s participation in the settlement of the hospital’s debt 
occurred more than a year after he had left the hospital’s Board of 
Directors, in our view Mr. Vladeck should have been concerned about the 
appearance of his Involvement and sought authorization to participate in 
the negotiations from appropriate agency officials . 54 

We also learned that Mr. Vladeck had failed to disclose his previous 
affiliation with the home health agency’s Advisory Committee on the public 
financial disclosure forms he filed upon his appointment Our inability to 
Interview Mr. Vladeck prevents us from assessing whether this omission 
was intentional and a violation of law* 


HCFAs Unsatisfactory 
Response to Our 
Questions 


We Interviewed Sheree Kanner, HCFAs current Chief Counsel, and Michelle 
Snyder. HCFAs current Chief Financial Officer, who were unable to advise 
us about HCFA’s claims collection processes or provide an opinion on 
whether the three settlements discussed above compiled with the Federal 
Claims Collection Act. Subsequently we were advised that HCFA would 
provide us written correspondence addressing these specific issues and its 
opinion about the legal sufficiency of the three settlements. Michael Hash, 
HCFAs Deputy Administrator, sent us a letter that neither addressed these 
Issues nor expressed HCFAs view of the three settlements. Mr. Hash and 
Ms. Snyder both informed us. however, that a working group Is examining 
“debt collection* issues and they expect it to make recommendations in the 
future. 


57 5 GER 5 2535.502 (b)(2) (1998). 

* Government employees are preWbtod from pertiripaiing In a particular matter that is 
Maly to hav* * direct and preferable effect on the financial Interest of entitles in which 
they served ts *n officer or employee within the previous year .#$2535.502. 

* 18 US.C S 1001 (Supp. IV 1998). 
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Scope and 
Methodology 

We conducted our Investigation from May through December 1999. We 
interviewed current and former HCFA, HHS, fiscal intermediary. Justice, 
and provider officials and others. We also reviewed documentation from 
these and other sources. 

We sought Mr. Vladeck's interview to discuss (1) his views about HCFA's 
settlement practices during bis tenure as administrator, (2) Ms involvement 
in the three settlements discussed above and others, (3) whether he had 
considered how his involvement might appear to third parties, and (4) bis 
failure to disclose his affiliation with one of these providers on his financial 
disclosure forms. Although Mr. Vladeck initially agreed to meet with us, his 
attorney later told us that his client would be unavailable for Interview. 


As discussed with your office, unless you announce its contents earlier, we 
plan no further distribution of this report until 3Q days after the date of this 
letter. At that time, we will send copies of this report to interested 
congressional committees and members and make copies available to 
others upon request. If you have questions about our investigation, please 
contact Deputy Director for Investigations Donald Fulwider or me at 
(202) 512-6722. Special Agent William Hamel was a key contributor to this 
Investigation. 

Sincere^ yours. 


Robert H. Hast 

Acting Assistant Comptroller General 
for Special Investigations 
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Appendix I 

Investigation of HCFAs 1995 Settlement Witfra 
Home Health Agency 


Chronology of 

Overpayment 

Determination 


in September 1991, the fiscal intermediary completed Its audit adjustment 
for a provider, a home health agency, for 1988, As a result, the fiscal 
intermediary notified the home health agency that a Notice of Program 
Reimbursement (NPR) would be Issued. The fiscal Intermediary 
determined that the home health agency had billed Medicare an average 
cost per home health aide visit that was more than 3 times HCFAs 
published limit. HCPA's cost limit for that year was about $50 per visit, but 
the home health agency had claimed about $ 160 per visit Further, the fiscal 
intermediary determined that while the average length fora Medicare home 
heahh aide visit was 3.3 hours, the average home health agency's non- 
Medicare patient visit was 12 hours in length. 1 The fiscal intermediary had 
deemed the home health agency's costs and hours to be unreasonable and 
further determined the longer length of visits Indicated that a different 
service type had been inappropriately added to the calculation. To add 
support for its proposed adjustment, the fiscal Intermediary conducted a 
survey that compared die average cost and average length of service by 
home health agencies in several large urban areas and found that the 
subject home health agency's billings were disproportionately high and 
unreasonable. The fiscal intermediary concluded that the home health 
agency had violated a basic Medicare principle of reasonable costs as 
codified at 42 Cittt section 413.9(b) (i). which states, 

*... fTJhe costs with respect to IrdtvtduaJs covered by thtt IMedlcare] program will not be 
bomeby indtvtdual* not so covered and. the costs with mpect to tndMduals not so covered 
will not be borne by the program.' 

The home health agency disagreed, and the fiscal intermediary gave ft an 
opportunity to furnish documentation to support its contention that it was 
providing services similar in type to its non-Medicare patients who were, In 
fact Medicaid patients. According to foe fiscal Intermediary, the additional 
documentation that the home health agency furnished to the fiscal 
intermediary failed to demonstrate that the Medicaid patients had received 
services similar to those provided foe Medicare patients. 


, C4dcdatkmofahomebe^agency’sanwagBpervlsittengti>andcost(umbKiudeno»' 
Medicare vista, provided the vhlts am for services that are aSowabte under Medicare. 
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According to a fiscal intermediary official, based upon the home health 
agency's angry and hostile posture In 1991 , the fiscal intermediary had 
sought guidance and support from HCFAs Central Office. As a result, HCFA 
Instructed the fiscal intermediary to perform a medical review of a sample 
of non-Madfcare patient flies to determine If the services provided would 
be covered for Medicare patients and to project the disallowed costs from 

the sample . 1 

The fiscal intermediary performed an on-site medical review of about 6G of 
the home health agency’s noo-Medlcare patients. It found that only 
27 percent of the non-Medicare patient visits were found to be Medicare- 
like. The medical review determined that many of the services provided 
during the longer Medicaid patient visits were homemaker services, which 
are not covered by Medicare. In addition, the fiscal Intermediary found 
multiple other deficiencies in the nort-Medlcare patient flies that the fiscal 
intermediary believed would have been grounds for denial had they been 
Medicare patients. These included such deficiencies as no physician 
services being rendered, services provided beyond what a physician 
ordered, no documentation, or Incomplete documentation of services. 

As a result of a request by Charles Booth, HCFA’s then Director, Office of 
Payment Policy, on February 2, 1993, HCFAIs Office of General Counsel 
(OGC) issued a memorandum that concluded that the fiscal intermediary 
was correct to exdude all non-Medlcare visits of patients that did not meet 
basic Medicare eligibility, including the homebound requirement. OGC 
added that the fiscal intermediary should also exclude from the 
reimbursement calculation any non-Medicare visit that is not of the same 
type as a Medicare visit namely those longer visits that provided primarily 
homemaker-type services. OGC determined that the fiscal interned iary s 
proposed audit adjustment “would be legally supportable.' Lastly, OGC 
recommended that the Medicare manuals and possibly the regulations on 
which they are based be amended to clarify HCFAs policies regarding this 
billing situation 


*dn Nov.Z5. 1991, BarboraJ.G^ei. HCFAs then Director. Bureau ofPropam Operations, 
wrote a memorandum to the -te^onal Ad m i ni s trato r with instructions for conducting the 
medic*! review of the home health agency This truerral HCFA raetnorendum contains 
Information that appears to be for government use only; however, the home health agency 
obtained a copy. The copy thtt the home health agency produced to us appears lo have been 
faxed from HCFAs Bureau of Policy Development, but tb« home health agency wu unable 
to ten uc bow or when It obtained IL 
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Sometime in May 1993, the home health agency’s president. Chief Financial 
Officer (CFO), General Counsel, outside counsel, and others met with Mr. 
Booth and other HCFA staff In HCFA's Central Office in Baltimore, 
Maryland, to discuss the disputed matter. According to the home health 
agency's CFO, the purpose of the meeting was to get the issue before HCFA 
officials because they thought the fiscal Intermediary was being 
unreasonable in Its approach. 

On July 28. 1993, a newspaper reporter requested that HCFA produce a list 
of the top 50 home health agencies by amount billed to Medicare. The list 
produced to the newspaper indicated that the subject home health agency 
was the largest Medicare-billing home health agency in the United States; 
the next largest had about one-third of the subject home health agency’s 
total billings. A memorandum drafted on or about August 16, 1993, to HCFA 
Administrator Bruce VLadeck advised of the home health agency’s status in 
this regard and that the home health agency's billings were “considerably 
higher than all other home health agencies.’ In an August 25, 1993, note to a 
HCFA analyst, a HCFA official expressed concern “about how HCFA could 
be critized [sic] on [the home health agency's] higher cost." On August 30, 
1993, a faxed note between two high-level HCFA officials addressed the 
issue of the home health agency's higher billings stating, *We need to look 
Into this this week because the response to the [newspaper reporter’s] 
request will be released this week and the Administrator's Office wants to 
be prepared.’ 

On September 20, 1993, at the request of senior fiscal Intermediary 
representatives, HCFA senior staff, including Mr. Booth, met with the fiscal 
Intermediary to discuss the case. According to the fiscal Intermediary 
officials, the fiscal Intermediary was trying to get HCFA to decide whether 
or not to support the proposed 1991 audit adjustment. During this meeting, 
the fiscal intermediary’s then Director of Finance made a formal 
presentation to HCFA that demonstrated the findings of the medical review 
and the basis for the fiscal intermediary’s opinion that the home health 
agency had billed improperly. According to the fiscal intermediary, HCFA 
made no decisions after this meeting. However, HCFA had been 
representing to the fiscal intermediary as early as April 1992* that It would 


* In a letter dated Oct 14. 1992, sent by the fiscal Intermediary to HCFA. the fiscal 
intermediary expressed Its concern that HCFA had as of that date failed to provide a 
decision. In the letter; it references a HCFA representation from April 1992 lhat HCFA would 
be providing a decision in the near future. 
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be Issuing guidance 'in the near future." During tills entire period, the home 
health agency continued to bill Medicare using the same methodology that 
had caused the 1991 proposed audit adjustment However, the home health 
agency had set up a reserve fund to cover any potential Medicare 
overpayment 


Chronology of 

Settlement 

Negotiations 


OnNovember 3. 1993. as a result of HCFA Administrator Vladeck’s agreeing 
to speak at an event co-sponsored by the home health agency on November 
8, 1993, Mr. Booth, Director of HCFAh Office of Payment Policy, sent a 
memorandum to HCFAs Public Affairs office. The memorandum stated, in 
part that HCFA was in the process of resolving a payment issue with the 
home health agency and anticipated collecting an estimated Medicare 
overpayment of $57 million. At that time, die estimated calculated 
overpayment included additional years beyond 1989. 

Thomas Ault HCFAs former Director, Bureau of Policy Development told 
us that Mr. Vtadeck had approached him on November 9. 1993, while 
attending a HCFA senior staff meeting. Mr. Vladeck advised Mr. Ault that 
during the prior day, while giving a dinner speech at the home health 
agency’s co-sponsored conference, the home health agency’s president 
approached Mr. Vladeck and requested a settlement to get closure on the 
overpayment issue. Mr. Vladeck told Mr. Ault that he (Mr. Vladeck) wanted 
the matter "moved along and settled* and not to keep Mr. Vladeck Informed 
of the details because of Mr. Vladeck’s prior relationships in the geographic 
location of the home health agency. 1 According to Mr. Ault, he assigned the 
matter to Mr. Booth; and the two met shortly afterward on November 12, 
1993, to discuss Mr. Vladeck’s instructions. According to Mr. Ault he told 
Mr. Booth that Mr. Vladeck wanted this done. Mr. Booth acknowledged this 
conversation and added that Mr. Ault had advised him that the settlement 
was to be 'an accommodation* to the home health agency at Mr. Vladeck’s 
request and for a 'friend' of Mr. Vladeck. Mr. Booth told us that he and Mr. 
Ault were both ‘circumspect’ and 'uncomfortable* with making the 
settlement because of this situation. He continued that Mr. Ault was 
uncomfortable specifically because of the large size of the overpayment 

On November 24. 1993, Mr. Ault convened a meeting of HCFA and fiscal 
intermediary personnel to discuss the Issue. As a result, he became 
convinced that the fiscal intermediary was correct lit its Interpretation of 
the Medicare reimbursement regulations that the fiscal intermediary 
should recover the overpayments. 
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Ou December 22, 1993, Mr. Booth sent the fiscal intermediary a signed 
letter discussing the regulations and policy regarding home health aide 
visits. 4 This letter was the guidance for which the fiscal intermediary bad 
been waiting over 2 yearn In the letter, Mr. Booth stated that the fiscal 
Intermediary should apply Medicare coverage criteria to determining if 
non-Medicare patients are to be included in the co$t-per-visit calculation 
for reimbursement The borne health agency obtained an unsigned copy of 
this letter. 1 According to calendar entries maintained by Mr. Ault, he arid 
the home health agency’s outside counsel had discussed the home health 
agency’s issues on December 15, 1993. Another entry on December 22 
mentions the “home -bound’ issue. According to a handwritten note dated 
*12/30* provided to us by HCFA, life, Ault spoke with someone who appears 
to be the borne health agency's outside counsel; and as a result the letter 
‘was revised to delete the suggestion that the intermediary could review la} 
patient’s qualification of being homebound.” A fiscal Intermediary official 
told us that removing this homebound requirement weakened the guidance 
from HCFA. According to the home health agency's CFO, the home health 
agency was unhappy with the December 22 version of the guidance letter, 
which stated that non-Medicare patients that are included in the per-visit 
calculation roust meet the Medicare ‘homebound* requirements. On 
December 28, 1993, Mr. Booth sent the fiscal intermediary a revised version 
of this letter that removed the reference to applying Medicare qualifying 
criteria to the non-Medicare patients even though the February 2. 1993, 
HCFA OGC legal opinion had concluded that application of all Medicare 
requirements to the non-Medicare patients. Including the bomebound 
requirement, was correct 

On February 8, 1994, the fiscal Intermediary met with the home health 
agency; a HCFA regional office representative was also present During this 
meeting, the fiscal Intermediary again presented its conclusions and its 
intentions to make the audit adjustment per HCFA Instructions. The home 
health agency made an offer to settle and presented an offer of being 
allowed the Medicare average visit length phis 5.5 hours. The fiscal 
Intermediary gave the home health agency the opportunity to provide 
additional support for Its position. On February 8, 1994, Mr. Booth advised 


1 Documents provided to us by toe hotrw health agwicy indicate that on or about May 4, 
19*3, the hone heal th agency obtained «n unsigned version draft of thb letter. Home health 
agency officials ware unafefe to state how tiny obtained this. 

"This draft is copied to the home health agency's outside counsel The tame health ageofys 
MUsfcfe counsel was a fanner attorney in HOFAs OGC. 
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Mr. Ault by email that the meeting had taken place. He advised Mr. Ault of 
the home health agency’s offer, the fiscal intermediary’s response, and the 
planned issuance of the NPRs, stating that "the provider is not happy.* 

Mr. Booth also advised that he expected the home health agency's outside 
counsel to be contacting Mr. Ault “fairly soon." 

On February 18, 1994, the home health agency submitted the fiscal 
intermediary Its written proposal that offered to remove the 24-hour visits, 
which lowered its average visit length to 9 hours. However, this lowered 
average still had many 12-hour visits included in it According to the fiscal 
intermediary, die home health agency’s proposal failed to respond to the 
specific concerns raised by the fiscal intermediary because (I) it was 
unable to document that the non-Medicare visits were of a Medicare type 
and (2) it did not respond to the other concerns noted during the medical 
review. On February 18, 1994. Mr. Booth e-mailed Mr. Ault with an update 
on the matter and advised that the NPRs would “be issued 2/28 as planned.” 

On February 22, 1994, the home health agency and the fiscal intermediary 
discussed the February 18, 1994, proposal paper. In a February 23 
memorandum from the fiscal intermediary to HCFA, the fiscal intermediary 
advised that during a conference call, the home health agency had been 
unable to respond to the specific concerns raised by the fiscal intermediary, 
and it had been unable to document that the non-Medicare patient visits 
were of a Medicare type. The home health agency was also unable to 
respond to the fiscal intermediary's earlier findings concerning lack of 
documentation and physician orders. The fiscal Intermediary advised the 
home health agency that the content of the February 18, 1994, ‘proposal did 
not warrant an extension of Che February 28. 1994[,] deadline* for issuance 
of the NPRs and that in keeping with “direction from HCFA,” the NPRs 
would be Issued on that date.' According to the memorandum, the home 
health agency asked with whom the fiscal Intermediary was speaking at 
HCFA and indicated the home health agency's intention to speak further 
about this matter with the president of the fiscal intermediary. The fiscal 
intermediary's Director of Finance said that the home health agency made 


* According to a fiscal irtcrTnedtary memorandum, on Feb- 16. 1994. the home health 
agency's CFO called the fiscal Intermediary On Feb. 17, the fiscal IntenwsdJnry returned the 
caH Tiie home health agency's CFO requested an additional 2 weeks beyond the February 
28 deadline fix NPR issuance that the fijcai Intermediary had given the home health agency. 
The fiscal Intermediary told the borne health agency that, in consultation with HCFA. the 
deadline date ww firm. However, the home health igancy's CFO "was not satisfied’ and 
asked that t h e fl acallntennBdtoiy’a pr e s i d ent review the request for more time. 
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"threats to use its influence with their political clout* to get the matter 
resolved. According to a former official of the fiscal intermediary, the fiscal 
intermediary believed that the home health agency was "politically 
powerful’ and that the home health agency had more influence with HCFA 
than the fiscal intermediary did. On February 22, 1994, Mr. Booth e-mailed 
Mr. Auh. He wrote in part 

‘{The home health agency and the fiscal intermediary] reached an impasse; [the home 
health agency] wants the FI [fiscal Intermediary] to Just add 5.5 hours to each visit because 
patients are sicker In [that slate] . The FI says there to no Justification; give us something to 
show any adjustment makes seaje, but [the home health agency] apparently has nothing. I 
continue u> teal [the fiscal Intermediary's Director ofFlnance] that we agree with their 
pod tkm and to proceed with the NPRs. [The Dscal intermediary's president] is afraid we 
(HCFAJwfli point fingers and wants to figuntiveiy hold your hand so you cant" 

On February 25, 1994, the home health agency submitted another proposal 
to the fiscal intermediary offering to remove all visits of 12 hours or more 
from the hours-per- visit calculation, which would result in repaying 
approximately $56 million of the overpayment for years 1988 through 1993. 
The home health agency’s CFO told us that the home health agency had set 
up a reserve fund that had about this amount in it and that It was the home 
health agency's intention not to pay more than what it had In the reserve 
fund. 

The fiscal Intermediary ceased to negotiate with fire home health agency 
and on February 28, 1994, sent NPRs for cost report years 1988, 1989, 1990. 
and 1991 to the home health agencydemanding repayment of over 
$33.5 million. 7 The fiscal intermediary had projected overpayments for 1992 
and 1993, but NPRs were not prepared as of this date. However, a 
projection was made that the total overpayment would approximate 
$98 million. 

On March 2, 1994. the home health agency's attorney faxed a letter to Mr. 
Booth, arguing why the fiscal intermediaty’s audit adjustments were 
incorrect and stating that the home health agency's February 25, 1994, 
proposal was "a most reasonable proposal to settle this long standing 
issue.* The home health agency’s attorney also requested that the home 
health agency be able to negotiate a settlement directly with HCFA and 
asked to meet with Mr. Booth personally to discuss this further. 


'The fiscal Irtermedlary reopened the l»mehe*lft agency's 1988 co* repot audit to seek 
recovery of funds from Uaije*r'» baling. 
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On March 2, 1994, the fiscal intermediary’s Director of Finance faxed and 
sent a letter to Mr. Booth, updating him on the most current overpayment 
calculation of about $98 million as compared with the home health 
agency’s offer to repay about $56 million. The offer to pay $56 million 
equated to allowing the home health agency 7 hours per visit for the years 
in question as opposed to the Medicare average of 3.6 hours. The fiscal 
intermediary’s Director of Finance further recommended that HCFA not 
accept the home health agency’s proposal and wrote. 

In our opinion, any calculation resulting In average hours in excess of the Medicare 
average, (which is 3.6 hours for the six years involved), results in a duplicate payment This 
conclusion is based on the fact that the majority of otherthan Medicare visits are provided 
to Medicaid patients and ere paid for on a per hours basis ....Thus, In 1989 [the home health 
agency's] Medicare beneficiaries received, on avenge, 18 home health visits of a 
3.S hours duration, while their non-Medlcare counterparts (principally Medicaid) were 
provided 71 visits averaging 12 hours in length. We feel that accepting a methodology 
excluding all costs associated with visits exceeding a specified length would be establishing 
a precedent Our concern is not limited to the future Impact on [the home health agency], 
but the Impact on a national level Aggressive consultants and provider associations could 
view this established hour limit as a'gul deline and, in fact, include visits previously 
considered to be non- bo me health aide In the calculation of average cost per visit This 
coukl increase the overall cost to the Medicare program.* 

According to notes written by the fiscal intermediary's Director of Finance, 
the home health agency’s president called Mr. Vladeck on March 2, 1994. 
Two March 3, 1994, handwritten notes by the fiscal Inteimediary’s Director 
of Finance indicate that on March 2 the Director of Finance had spoken 
with Mr. Booth, who advised that the home health agency’s president had 
called Mr. Vladeck. One note dated March 3, 1994, written to the file reads 
“—President of [the home health agency] called Vladeck yesterday (3/2)." 

The fiscal intermediary's Director of Finance wrote a second note that day 
to the fiscal Intermediary’s president It states, 

"HCFA CO [Central Office] Is reviewing [the borne health agency’s] most recent proposal 
which would have them repay J56M for the six year period FY88-93 instead of the &97M 
we've calculated. I should hear more horn them today. 

“[The home health agency's] president called Bruce Vledeck yesterday. As a result, Bruce 
asked Tom Ault and Chuck Booth for an update and was apparently OK with how its [sic] 
going.* (Emphasis is In the original.) 

According to the fiscal Intermediary's Director of Finance, the Director of 
Finance remembered the cal! with Mr. Booth and that the director’s second 
note provided a status report to the director’s superiors. The home health 
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agency’s president confirmed with us that the call to Mr. Viadeck had taken 
place to request a meeting to “air out' the home health agency's views on 
the matter and “move towards some type of resolution' of the dispute. 

Eight days later on March 10, 1994, Mr. Booth traveled to the home health 
agency's offices and negotiated a settlement. Hie fiscal intermediaiy had 
two representatives present They met with the home health agency’s 
president senior staff, and outside counsel. Notes taken by one of the fiscal 
Intermediary officials during the meeting states, “Per Bruce Viadeck + Tom 
Ault." Mr. Booth then negotiated a settlement for the home health agency to 
repay approximately $67 million and allowed the home health agency to 
add 1 .63 hours to its Medicare average up to a 5. 5-hour per- visit limit for ah 
future years. No interest or penalties were assessed.* According to the 
fiscal Intermediary, at the home health agency's request with HCFA's 
consent, the settlement was to be kept “secret' The home health agency's 
president and Mr. Booth both confirmed to us that an agreement was made 
not to disclose the settlement. The home health agency's president was 
concerned about negative publicity, and Mr. Booth was concerned that the 
terms of this agreement could negatively Impact any future agreements 
with other providers since the fiscal intermediary was planning on taking 
similar action against other home health agencies. According to the fiscal 
Intermediary, since NPRs are publicly available documents, the fiscal 
intermediary had to withdraw the February 28, 1994, NPRs for the 1988- 
1991 cost report years, which totaled over $33.5 million. In order to keep 
the settlement secret The intermediary then Issued new NPRs to reflect 
the newly negotiated settlement amount of about $21.75 million for those 
years. Thus, the existence of the original overpayment amount would not 
be disclosed. A payment schedule to repay a remaining $33 million in three 
more installments was also prepared. The balance of the settled $67 million 
was paid in offsets. 

On March 16, 1994, Mr. Booth sent an e-mail to the regional staff stating, “I 
tried to send you a cc of a (e-mail] note I sent Bruce Viadeck, but I must 
have done something wrong. In that note, l commented that the FI did a 
great job and Bruce expressed his thanks to them." On March 17, 1994, this 
e-mail was forwarded to the fiscal intermediary’s president who distributed 
it to fiscal Intermediary staff with a memorandum stating that he wanted 
them “to know that Bruce Viadeck knows about the good work you did and 
he appreciates it" 

* The fiscal intermediary had lo return over S225.000 in paid interest™ ~ 
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On April 19, 1995, the written settlement agreement was executed. No 
attorney for the government ever reviewed any of the drafts or the final 
agreement. Mr. Booth advised us that he knew that the settlement as it was 
written would not have been accomplished had HCFA’s OGC or the 
Department of Justice reviewed It, as he knew was required. According to 
the fiscal intermediary’s former Director of Finance, the former Director 
actually drafted the settlement agreement and advised HCFA officials that 
not only should HCFA get the entire overpayment back but that the matter 
should be pursued for fraud. The former Director of Finance toJd HCFA 
that the home health agency knew what it was doing when It billed 
Medicare and that it was fraudulent, but HCFA's response was that it “was 
not going to pursue* the fraud issue. 

According to documents provided us by the home health agency and what 
the home health agency’s president told us, Immediately prior to becoming 
HCFA Administrator, Mr. Vladeck sat on an Advisory Committee for a 
research division of the home health agency. The home health agency’s 
president told us that Mr. Vladeck accepted the invitation for membership 
of the Advisory Committee, attended one meeting, and resigned the 
position when he was appointed HCFA Administrator. Mr. Vladeck did not 
report this professional association on any of die required federal financial 
disclosure reports. The home health agency’s president also told us that the 
home health agency invited Mr. Vladeck to heroine a member of the home 
health agency’s Board of Directors shortly after Mr. Vladeck left HCFA. The 
home health agency later rescinded the offer. 

Mr. Booth told us that this was a bad settlement that was not in the best 
interest of the government but that it was done on behalf of a ‘friend* of 
Mr. Vladeck. 
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Between 1983 and 1993. a provider hospital submitted cost reports 
claiming reimbursement for, among other casts, bad debts without 
maintaining the proper bad debt documentation. In each year that the 
hospital’s fiscal Intermediary disallowed these costs, the hospital appealed 
the disallowance to the Provider Reimbursement Review Board (PRRB). 
Over the 1 1 -year period, the fiscal intermediary had disallowed 
approximately $155 million in costs and withheld that money from the 
hospital’s future claims administratively to recover the disallowances that 
Included costs for bad debts and graduate medical education costs. As of 
1996, the PRRB had not heard the appeals on bad debt matters; but 
hearings had been scheduled and both the hospital and the fiscal 
intermediary were preparing far litigation. 

According to interviews and documents, in early 1993 the then Chairman of 
the Board of Directors of the hospital contacted William Toby, HCFAs then 
Acting Administrator, to discuss the outstanding PRRB appeals for 
graduate medical education costs. The issue of disallowed bad debt claims 
was addressed later and became the substantive aspect of the final 
settlement. Bruce Vladeck was nominated to be HCFA Administrator on 
April 28, 1993. His financial disclosure forms show that Mr. Vladeck was a 
member of the hospital’s Board of Directors until April 1993 and was 
appointed HCFA Administrator on May 26, 1993. 

On May 25, 1993, the then Chairman of the Board of Directors of the 
hospital, accompanied by his Vice President for Finance and Capital/Chief 
Financial Officer and an Assistant Vice President for Corporate 
Reimbursement Services, met In Washington. D.C., with Mr. Toby: Thomas 
Ault. HCFA’s then Deputy Director of Policy Development; and Darrell 
Crinstcad, HCFA’s then Chief Counsel. The hospital presented its issues 
and concerns about the outstanding appeals on graduate medical education 
costs as a result of its claimed higher graduate medical education costs. 
Between July 1993 and April 1995, the hospital. HCFA. and the fiscal 
Intermediary had numerous meetings and discussions and exchanged 
correspondence on how to resolve the outstanding graduate medical 
education issues. According to the hospital's Assistant Vice President for 
Corporate Reimbursement Services, it is common practice for the hospital 
to use political influence or interference with HCFA to achieve resolution 
to disputes if the hospital is not satisfied with the fiscal Intermediary. 

Mr. Ault recalled meeting with the hospital and stated that graduate 
medical education was an issue for which HCFA had disputes with many 
providers because HCFA had failed to Issue graduate medical education 
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regulations In a timely manner pursuant to legislation that had been 
implemented several years earlier. 


Initiation and 
Negotiation of 
Settlement 


On January 19, 1996, the hospital's Vice President for Finance and 
Capital/Chief Financial Officer wrote a memorandum to the hospital's then 
Chairman of the Board of Directors. The memorandum listed the subject as 
“Further Details for HCFA Meeting, - addressed the issues under appeal, 
and discussed the matters In what appears to be a briefing document prior 
to a meeting with HCFA. Charles Booth, HCFA’s then Director of Hospital 
Policy, told us that a hospital official had advised him that the 
memorandum was written in preparation for a meeting on the appeals 
Issues between the hospital's then Chairman of the Board of Directors and 
Mr. Vladeck. According to a note from Mr. Booth to a HCFA regional staff 
person, the hospital's then Chairman of the Board of Directors ga4e the 
January 19, 1996, memorandum to then HCFA Administrator Bruce Vladeck 
during a meeting. Based upon interviews and documents, this meeting 
occurred sometime between January 19, 1996, and February 16, 1996. 
According to the hospitafs then Chairman of the Board of Directors, the 
chairman had met with Mr. Vladeck. However, the chairman remembered 
neither discussing the appeals issues nor giving the January 19, 1996, 
memorandum to Mr. Vladeck. Further, the hospital’s Vice President for 
Finance and Capita 1/Chief Financial Officer did not recall this 
memorandum. Notes taken by a fiscal intermediary official present during 
the first settlement negotiation meeting, which took place later, stated that 
Mr. Vladeck had met with the hospital's then Chairman of the Board of 
Directors on the appeals Issues. According to Mr. Booth, sometime 
between January 19, 1996. and February 16, 1996, Mr. Vladeck instructed 
him to make a settlement with die hospital 

On April 16, 1996, Mr. Booth and other HCFA officials met In HCFA’s 
Central Office with the hospitals Vice President for Finance and 
Capital/Chief Financial Officer, the Assistant Vice President for Corporate 
Reimbursement Services, and another senior staff member to discuss the 
issues and a potential resolution to the appeals. The hospital prepared an 
agenda of the outstanding discussion Issues that included the PRRB 
appeals and bad debts. 

The hospital produced to us another agenda entitled “HCFA MEETING" 
dated June 10. 1996. which lists item H as "STOP PRRB HEARINGS AND 
NEGOTIATE ITEMS." 
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On June 13. 1996, the hospital's Vice President for Finance and 
Capital/Chief Financial Officer, Assistant Vice President for Corporate 
Reimbursement Services, and another senior staff member met again with 
Mr. Booth— this time at HCFAs regional office— to negotiate a settlement 
with fiscal intermediary representatives present 

On June 21, 1996, the fiscal intermediary prepared a financial spreadsheet 
calculating the bad debt settlement amount by using a percentage used in a 
prior bad debt settlement with the hospital. The resulting calculation would 
have had HCFA release $42 million to the hospital for the bad debts 
disallowed and withheld. Mr. Booth amid not explain to us how the 
amount almost doubled to $82 million in the final settlement. 

According to Mr. Booth, Mr. Vladeck informed Mr. Booth that he 
(Mr. Vladeck) “had to tell the sixth floor something," referring to the 
location of the offices of the Secretary of Health and Human Services 
(HHS) . of which HCFA is a component Mr. Booth told us that it was his 
understanding that the settlement was to be made based upon orders from 
persons in supervisory positions to Mr. Vladeck, Mr. Booth told us that 
Mr. Vladeck had required him to give briefings every 3 to 4 weeks on the 
status of the settlement At one point in July 1996, Mr. Vladeck e-mailed 
him, complaining that the settlement was taking too long to accomplish. 
Mr. Booth advised Mr. Vladeck that speeding up the settlement process 
could cost HCFA an extra $8 million to $10 million. In response, 

Mr. Vladeck suggested “that time was more Important than money* and 
instructed him to move faster. 

Kevin Thurm, the then Chief of Staff to the HHS Secretary and the current 
Deputy Secretary, HHS, told us that he had instructed Mr. Vladeck to ask 
about the hospital's outstanding disputed claims because Mr. Thurm had 
received an inquiry from a Member of Congress. This Member had told 
Mr. Thurm that he was concerned that, due to impending budget cuts, the 
hospital would curtail its services. Mr. Thurm told us that he was 
concerned about this and spake to Mr. Vladeck on several occasions to 
determine the status of the situation. He made his concern clear to 
Mr. Vladeck. 

During July and August 1996, representatives of die hospital, the fiscal 
intermediary, and HCFA, including Mr. Booth, met twice more and held 
conference calls to work out the final details of the negotiated settlement 
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On September 24, 1996, a finalized settlement agreement was executed, 
whereby the fiscal intermediary agreed to pay $130 million of the withheld 
overpayments to the hospital. HCFA agreed to accept $25 million of die 
approximately $155 million in overpayments. 1 The hospital agreed to 
withdraw all but three of its outstanding PRRB appeals. In the settlement, 
HCFA agreed to allow the hospital to continue to bill for bad debts 
indefinitely Into the future without any documentation to support Its costs. 
According" to HCFA and fiscal intermediary officials, the formula used to 
arrive at the bad debt payment for past and future years was developed 
with no verified or empirical data. 

One senior fiscal intermediary official told us that, based upon the 
settlement agreement, there is no point continuing to audit the hospital's 
bad debts since HCFA had agreed to pay than without documentation or 
support. This official also told us that this settlement is unfair because all 
providers except this one are required to adhere to regulations to support 
their costs. He also "feels uncomfortable* telling all other providers that 
they have to adhere to regulations while this hospital does not A regional 
HCFA official who participated in the settlement process expressed the 
same concerns to us about what he termed the settlement's ’perpetuity’ 
provision. He further stated that the settlement made an effective waiver to 
HCFA’s regulations requiring the documentation of costs. HCFA maintained 
no documentation of this settlement, not even the agreement Itself. 
Further, no attorney for the government ever reviewed this settlement 
because, as Mr. Booth told us, the deal “would go up in smoke* had HCFA’s 
OGC or the Department of Justice known about it Mr. Booth also advised 
that of the three settlements he did for Mr. Vladeck, this was the worst 
because he said the direction to settle came from the HHS Secretary's 
office. 


‘ Th« hospital received about SS4 milfloc for bad debit, SS mlfiion fc* graduate medical 
education, *nd $38 rrtthon fc«rok*i down Vito tcverrt other wnountt for other femes. 
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Between 1987 and 1993, a provider hospital submitted cost reports 
claiming reimbursement for, among other costs, bad debts without the 
proper supporting documentation. During the 1987-93 time period, the 
hospital’s fiscal intermediary disallowed these costs. The hospital 
calculated the reimbursement impact of the total appealed costs at 
$79.4 million, 5 of which $50.5 million was for bad debts. In each year that 
the fiscal intermediary made a disallowance for lack of documentation for 
bad debts, the hospital appealed the disallowance to the Provider 
Reimbursement Review Board (PRRB). As of late 1996, the PRRB had not 
yet heard the appeals. According to fiscal intermediary and regional HCFA 
officials, the hospital's chances of prevailing In foe PRRB hearings were not 
good because foe hospital could net document its bad-debt casts. 
Additionally, according to these same officials, every time 3 PRRB hearing 
was scheduled, the hospital requested a postponement because, the 
officials believed, of the likely resulting loss. The hospital official 
responsible for preparing and submitting claims to Medicare told us that 
the hospital did not have the documentation because of resource 
limitations. 


According to the hospital and HCFA officials. In fiscal years 1995-96 and 
1996-97, the hospital had substantial budget shortfalls. 


Initiation and 
Negotiation of 
Settlement 


On September 10, 1996, the hospital representatives, while meeting with 
HCFA officials on an unrelated matter, asked HCFA if it could expeditiously 
settle the outstanding Medicare appeals pending before the PRRB as a way 
to infuse cash into the hospital to avert a curtailment of its health-care 
sendees. According to a former regional HCFA official, then HCFA 
Administrator Bruce Vladeck asked him to attend a meeting with the 
hospital representatives on Mr. Vladeck's behalf and report lack the 
results * This former HCFA official advised us that he tod e-mailed 
Mr. Vladeck the details of the meeting and the hospital's request regarding 
the Medicare appeals. Although we were unable to obtain a copy of foe 
actual e-mail sent, this former official was able to identify to us his draft 


1 TWs amount includes some cart report disallowance issues that predate 1 987. 

* Wf idefUlfied contact* between Mr. Vladeck and the hospital concerning Medicare billing 
Issue* dating a* early aa June H8S in which Mr. Vladeck was advised by regional HCFA 
ofCciah Ihal the bcttpitaT* Medicare problems were attributable to the hospital** "tec# 
lawny of being bte. incomplete. tnm inaccurate* In its faiSings. 
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e-mail to Mr. Vladeck that was retained in the HCFA regional office files. It 
stated that the hospital had *a number of 'frozen' Medicare appeals 
pending. If given a priority through the appeal system, the ones that [the 
hospital! 'wins' would provide the necessary funding.* As a result. HCFA 
requested information from the hospital regarding the appeals. 

On September 12, 1996, HCFA and the hospital officials held a conference 
call; and on September 26, 1996, the hospital responded in writing to issues 
raised during the conference call The hospital wrote to HCFAs Central 
Office providing specific information on the outstanding appeals regarding 
its request “for expediting administrative resolutions through [the 
hospital’s] fiscal intermediary.* Regional HCFA staff advised that they had 
instructed the fiscal intermediary to attempt to administratively resolve the 
appeals with the hospital However, regional HCFA and fiscal intermediary 
officials determined that an ‘administrative resolution* was inconceivable 
since the hospital was unable to document its costs. 

On October 1 7, 1996, a HCFA regional staff person faxed the fiscal 
intermediaiy a request to evaluate information that the hospital had 
furnished to HCFA regarding the outstanding appeals issues. The fax 
coversheet stated ‘Need information for Bruce Vladeck.’ On October 21. 
1996, the fiscal intermediary faxed and sent a response to the October 17 
HCFA request with Information that demonstrated that the hospital had 
numerous bad-debt appeals outstanding and had sought postponements to 
its scheduled PRRB hearings on these matters. On October 21. 1996, there 
was also a conference call between HCFA and the hospital officials. On 
October 24, 1996, a HCFA regional staff person faxed the hospital's Director 
of Finance a handwritten memorandum stating that the hospital and the 
fiscal intermediary needed to reconcile the documentation differences 
between the hospital and the fiscal intermediary and that HCFA needed to 
be satisfied that the hospital and the fiscal intermediary were working 
toward an administrative resolutioa On November 6, 1996, the hospital’s 
Assistant Director of Administrative and Financial Services wrote to HCFA 
providing additional documentation on the appeals issues. According to 
HCFA and the hospital officials as well as agendas given to us by the 
hospital, there were a number of meetings and conference calls between 
HCFA and the hospital on an unrelated matter but in which the appeals 
issue was discussed. HCFA and the hospital officials also told us that 
Mr. Vladeck had participated in many of these meetings, but we were 
unable to determine the ones in which he had participated. 
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On November 14, 1995, Charles Booth, HCFA's then Director of Hospital 
Policy e-raalled HCFA regional management, advising that he had been 
asked to lock at the appeals issues. He further stated that over 3 years prior 
to this, the hospital had made a similar request to HCFA but HCFA and the 
hospital "were unable to agree on much of anything, 1 ' 

On November 15, 1996, Mr, Booth sent an e-mail to the HCFA Regional 
Office Inquiring on the progress. In the e-mail, he wrote, 

*[T]here may ba some middle ground between the various {fiscal Intermediary! positions 
and those of the hospitals which would allow t±»s hospitals to get some roomy they might n o 
Isle! otherwise receive untH 1998. 1 believe the Administrator wants to at least have that 
question answered.* 

A HCFA regional official replied, 

•flhe fiscal intermediary] stated that the appal tomes are the result of (the hospital] not 
providing the [fiscal intermedtoiy] with proper supporting doounematkw. [The hospital] 
h&s been very slow In provKHng the necessary documentation. They have also postponed a 
PRRB heart og on some of those appealed Issues ....At this point 1 don’t know what mote the 
{fiscal intermediary] can do to accelerate the resolution of these issues. (The hospitals] 
inability to provide proper supporting documeotatkm appear* to be the bottleneck." 

During a November 21, 1996, conference call between the hospital and 
HCFA, the hospital was advised that Mr. Booth would be taking the matter 
over from the HCFA Regional Office to pursue a settlement on the appealed 
issues. 

On November 27, 1996, Mr. Booth e-mailed the Regional Administrator 
stating, ‘I believe Bruce Vladcck hopes we can move this process foster 
than {the fiscal intermediary] will because of the lack of good 
documentation.* On November 29, 1-996, the Associate Regional 
Administrator sent an e-mail to the Regional Administrator advising, 

*1 don't know what {Mr. Booth] thinks we can ‘negotiate* but., .without 
additional documentation from providers {the fiscal intermediary] cannot 
go further ’ Minutes later, the Regional Administrator sent an e-mail to 
Mr. Booth stating, “Can we talk about what you have in mind for moving 
this along? I've had discussions with (regional staff] and don’t know what 
can be suggested given what they told me about the lack of documentation 
by the providers.* According to HCFA officials we interviewed, the only 
assistance that HCFA could provide to the hospital would be to reprforitiae 
the scheduled PRRB hearings so that Hie hospital would go ahead of other 
scheduled providers for die bearings. According to these officials. It was 
unheard of to 'subvert* the appeals process completely. 
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On December 2, 1998, the hospital sent an e-mail to the HCFA regional 
office wife additional information regarding the appeals issues. On 
December 3, 1996, HCFA’s Regional Office forwarded this information to 
Mr. Booth at the HCFA Central Office. On December 19. 1996, a HCFA 
regional staff person e-mailed Mr. Booth advising whom he should contact 
at the hospital. 

On December 30. 1996, the hospital’s Director of Program Reimbursement 
teleconferenced with Mr. Booth, who requested additional information on 
the Medicare appeals. 

According to a memorandum written on or about January 8, 1997, by the 
hospital’s Director of Program Reimbursement Mr. Booth notified the 
hospital officials that Mr. Booth was “delegated the authority to negotiate 
settlements regarding Medicare appeals with [the hospital]'’ and “l..wlll 
Identify several issues that he would be willing to negotiate.* The hospitals 
Director of Program Reimbursement told us that this conversation may 
have occurred In December 1996. 

On January 9, 1997, the hospital’s Director of Program Reimbursement sent 
Mr. Booth the additional information requested during the December 30, 
1996, telephone call The hospital’s Director of Program Reimbursement 
also wrote, .1 would like to thank you for yesterday’s assistance in 
drafting a status for our Board regarding HCFA’s commitment to the 
project, and your willingness to negotiate appeal resolutions....* 

On January 15, 1997, Mr. Booth faxed a letter to the fiscal intermediary 
requesting additional information. He wrote. "At this point, I’m trying to 
Identify which issues may be ripe for some sort of settlement before I try to 
negotiate any specific deal Anything you want to tell me will be 
appreciated and will be kept confidential if necessary." 
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According to memorandums written by the hospital's Director of Program 
Reimbursement, on January 29, 1997, Mr. Booth teleconferenced with the 
hospitals Director of Program Reimbursement to discuss the issues for the 
settlement On February 12, 1597, Mr, Booth teleconferenced again with the 
hospitals Director of Program Reimbursement and discussed a financial 
schedule that identified over 550 million in bad debts between fiscal years 
1986-87 and 1996-97. The memorandum states that Mr. Booth asked the 
hospital for an initial settlement offer and that the hospital advised it was 
waiting for HCFA’s initial offer. The hospital’s Director of Program 
Reimbursement told us that he believed that the calculated $79.4 million of 
disallowances in dispute ‘could be considered the initial offer’ to HCFA. 
On February 18, 1997, Mr. Booth, whose title bad changed to Acting Deputy 
Director, Bureau of Policy Development teleconferenced with the 
hospital's Director of Program Reimbursement and offered to settle by 
paying the hospital $51 million in withheld funds, with certain stipulations. 3 
However, according to Mr. Booth, the hospital had already learned of the 
offer from Mr. Vladeck, who apparently contacted higher-level hospital 
officials. Mr. Booth advised that be had briefed Mr. Vladeck on the status of 
the negotiations and told Mo Vladeck that he (Mr. Booth) would be offering 
to settle for $51 million. Mr. Booth told no one else of this offer before 
contacting the hospital However, when he contacted the hospital he was 
told that they already knew of the offer. 

The fiscal intermediary's Manager for Medicare told us that the HCFA 
Regional Administrator had contacted her sometime in late February cr 
early March and told her that there “was a very important special 
arrangement’ that HCFA was working out with the hospital. 

On or about March 3, 1997, Mr. Booth faxed a copy of a draft settlement 
agreement to the fiscal intermediary and, on or about the same date, 
transmitted a copy to HCFAs Regional Office for comments. On March 4, 
1997, the fiscal intermediary faxed a note to HCFA’s Regional Office 
advising that it had no comment on the draft settlement agreement A 
March 5, 1997, note written by the fiscal intermediary's Manager for 
Appeals to her supervisor Indicates that the fiscal intermediary had no 
comments on the draft because the fiscal Intermediary did not know how 
the hospital had calculated the appeals reimbursement impact. Mr. Booth 


These stlpiiallons were that the hospital withdraw its appeals, not use the settlement as 
precedent tor moving other appeals, and not tae fc other negotlattons any potential 
resolutions discussed but not settled 
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advised that no written response was necessary. Fiscal Intermediary 
management told us that they did not think the settlement was appropriate 
because it "subverted the PRRB process." They said it was thus unfair to 
other providers that have to go through this process. According to the 
management, they told this to Mr. Booth who replied. "HCFA was looking 
into it" 

On March 6, 1997, the Manager for Program Safeguards for the regional 
office wrote an e-mail to Mr. Booth on behalf of the Associate Regional 
Administrator 


'As we discussed earlier in our phone call with you. we have some major concerns with an 
agreement of this type. It appears this is a political action on the part of [the hospital] to 
circumvent Medicare requirements and undermine the Medicare's administrative resolution 
process. It sets a bad precedence fsicj especially since (the hospital] has been a [problem 
chlW for years and years. Furthermore, based on our discussions with [the fiscal 
Intermediary] about some of these appeal issues, the basic dispute between [the hospital] 
and the [fiscal Intermediary] Is one of record keeping and billing requirements (or the lack 
of supporting documentation), rather than a difference in policy Interpretation. There Is a 
good likelihood that [the fiscal Intermediary] wiD prevail on most of these Issues, If and 
when the Issues are heard by the PRRB ({the hospital] keeps postponing the hearing, we 
believe because they kru>w they do NOT have documentation and know they wifi not 
prevail). 

Therefore, we believe this agreement Is not In Medicares best Interest If a settlement fa In 
HCFAs best Interest, we strongly encourage you to have the PRRB appeals moved forward 

to resolve these issues. If ft is In RCFAs best interest to get Federal funding to [the hospital), 
we suggest you consider a block grant, ORD project or some other means that does not 
require [the fiscal intermediary] or Medicare staff to subvert, or circumvent. Medicare 
regulations. ... We believe this b not consistent with our fiduciary responsibility to protect 
the interests of our customers, the Medicare beneficiaries. 

'We also do not believe tbe settlement will permanently resolve the underlying issue that 
{the hospital] cannot or will not, maintain the records required of all other Medicare 
providers. What will happen to cotts and dates for subsequent periods of time? This 
settlement does not require [the hospital] to meet Medicare record keeping requirements In 
the future, or lose the resultlngMedkare reimbursement Will HCFA be facing another 
’settlement’ of this type In 8 to 10 years from now? Medicare Is offering to pay SSI million In 
the settlement What fa [the hospital] giving in return - Ceasing to appeal issues they really 
don’t want tbe PRRB to hear because they know they don't have documentation and cannot 
prevail? In our opinion, unless Medicare can get some agreement that (the hospital] In the 
future wlU meet Medicare documentation requirements or not claim the costs, this 1 a not a 
settlement where both parties realize some benefit. It Is more of a 'giant' and should be 
called that, without the compromise being called a “Medicare reimb u r se ment s ettleme n t’ 
under Medicare regulations.* 
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Lastly, after writing some specific questions to terms and clauses in the 
agreement, the Manager for Program Safeguards asked if the clause “{the 
hospital] and HCFA agree not to disclose the terms of this Agreement* was- 
needed. 

On March 7, 1397, Mr. Booth replied by stating that the hospital had 
implemented a new system for tracking and claiming bad debts since this 
was the majority of the settlement. He also wrote that if the hospital does 
“not develop a good system for bad debts, we may have similar problems In 
several years. Well see.” HCFAs Manager for Program Safeguards for the 
region and other HCFA regional staff told us that Mr. Booth never 
addressed the overall concerns of regional management that the settlement 
subverted the appeals process. The regional Manager for Program 
Safeguards also advised that on at least one occasion when this concern 
was discussed with Mr. Booth, he told them that he was acting under the 
direction of HCFA Administrator Bruce Vladeck to get the matter resolved 
and to get money to the hospital. 

On March 7, 1997, HCFAs regional Manager for Program Safeguards wrote 
another e-mail to Mr. Booth, advising that the nondisclosure provision of 
the draft settlement might violate a newly enacted state law; therefore 
HCFA's OGC should 'ensure this is ok with State laws.* According to the 
regional Manager for Program Safeguards, Mr. Booth never responded to 
the manager's concerns on this matter. Mr. Booth told us he never brought 
this matter or the settlement to OGC. He also told us that while it was 
“clear* to him that the region would not have “gone around the [PRRB] 
process' it was also “clear" to him “that (Mr.) Vladeck wanted to go around 
the [PRRB] process.' He also said that Mr. Vladeck had advised him that 
although he (Mr. Vladeck) wanted the settlement done, it was not as time 
sensitive as the settlement for another provider. This other provider is the 
hospital discussed in appendix II. 

On March 21, 1997, the settlement was finalized; and on March 25, 1997, 
Mr. Booth directed the fiscal intermediary to pay the hospital S51 million. 
Therefore HCFA agreed to accept $28 million of the $79.4 million In 
overpayments. The finalized settlement retained the nondisclosure clause, 
and no terms were added to require the hospital to meet Medicare 
requirements in the future. 

On April 1, 1997, the hospital sent a letter to the PRRB withdrawing the 
appeals. On April 28, 1997, the director of the hospital sent a letter to 
Mr. Vladeck thanking him for his “consideration and support* and 
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commending Mr. Booth for the 'expeditious* manner in which Mr, Booth 
had negotiated the settlement 

On April 7, 1997, Mr. Vladeck sent a memorandum to Kevin Thurm, Deputy 
Secretary, HHS. advising him of the settlement It stated, 

"You will recall we settled several outstanding issues with [the hospital discussed in app. 11} 
last Summer [ski We discovered a few months ago there were several similar issues with 
hospitals owned and operated by {the hospital}. Just as with die [18S6 settlement in app. 

Dj. . we found it beneficial tc settle many of these issues. My staff informs me that in 
exchange for their agreement to not pursue these issues through the appeals process, we 
have instructed our Intermediary to pay [the hospital] $$1,000,000. Both we and the {the 
hospital) officials are pleased with this result." 

Mr. Thurm told us that he laid no recollection of this natter before 
reviewing this memorandum prior to his interview with us. Oth* than the 
memorandum, he said he still had no recollection of this matter. The 
Director of Health Services for the hospital placed Mr. Thurm at one of the 
meetings with the hospital and HCFA. 

The Manager of Medicare for the fiscal intermediary told us that HCFA 
wanted the settlement kept ‘hush hush’ so that other providers would not 
know there was a 'bypass to the PRRB’ process. However, the fiscal 
intermedlaiy never questioned HCFA on this because it reports to HCFA 
and ‘have to do as they are told." Therefore the fiscal intermediary did the 
work as ordered. Fiscal Intermediary management also told us they 
expressed their concerns to Mr. Booth and HCFA regional staff, stating to 
them that making a settlement that "subverted the PRRB process* would be 
‘precedent setting.* The fiscal intermedlaiy also told them that all 
providers should be treated equally and that making such a settlement 
would be unfair to other providers, especially since other providers ask this 
fiscal Intermediary for settlements that compromise the overpayment and 
the fiscal intermediary always refuses. The fiscal intermedlaiy advised us it 
is not comfortable with treating providers differently, especially when it 
tells other providers that all providers are subject to the same rules and 
process no matter how onerous. HCFAs response was that it (HCFA) was 
asking for documentation and was "looking into It." Fiscal intermediary 
management also told us that they had asked Mr. Booth, "Why do we have 
to do this?" referring to the settlement since all providers make claims for 
bad debts and the hospital should be treated no differently. The fiscal 
intermedlaiy told us that Mr. Booth's response was "HCFA Is working on 
this." The fiscal intermediary's Manager of Medicare told us that this is the 
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only settlement of Its kind that she knows of in 30 years of administering 
the Medicare program as a contractor. 

The hospital's officials told us that this was the only settlement that the 
hospital had done in which they did not have to document their costs to the 
satisfaction of the fiscal intermediary. 

No attorney for the government ever reviewed this settlement because 
Mr, Booth knew that this deal, among others, "would go up in smoke’ if 
either OGC or Justice became involved. Mr. Booth also acknowledged to us 
that this was a bad settlement not made In the best interest of the 
government 

The HCFA regional management whom we interviewed stated that they 
viewed this settlement as a subversion of Medicare regulations and 
procedures, that it set bad precedent, and that they ‘had never before heard 
of such a settlement.’ According to one HCFA regional management 
official, this official had obtained the GAO Fraud Hotline telephone number 
at the time of the settlement and every day for the last 2 years the official 
had thought about calling to report the settlement as a fraud matter to be 
Investigated. 
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Chronology of HCFA 
Referral to Justice 


On December 3, 1992, the fiscal intermediary completed an audit of a 
provider hospital's cost reports for years 1983 through 1991 and drafted 
Notices of Program Reimbursements (NPR) for this period reflecting 
approximately $58 million In overpayments due to HCFA. 

On January 5, 1993, Darrell Grinstead, HCFA’s then Chief Counsel, * 1 * spoke 
with the Department of Justice 1 and advised that the revised overpayment 
estimate was $50 million. Notes taken by a Justice attorney Indicate that 
Mr. Grinstead advised that the hospital was "willing to pay a token amount* 
but had no resources to pay and that negotiation discussions could fall 
apart as a result. The note went on to say that die then Secretary, HHS, 
Louis Sullivan, had become personally Involved in the process, was 
‘pushing for resolution/ and ‘wants immediate action and may caUl the 
attorney general/ 3 These issues were also written about in an internal 
Justice newsletter. 

In a January li, 1993, letter, the hospital’s president wrote to Secretary 
Sullivan that the hospital had received the fiscal intermediary’s draft NPRs, 
which amounted to a $57-mlllion overpayment with a required immediate 
lump sum payment of $45 million. The hospital also stated that it did not 
have tire financial ability to repay the overpayment and requested that HHS 
accept the hospital's proposed settlement with HCFA on the overpayment 
The hospital’s president offered to pay $3 million over 3 years. On Jamary 
1 1. 1993, an attorney for HCFA also sent a note to Mr. Grinstead with an 
“update/ The attorney also attached draft copies of a settlement agreement 
between HCFA and the hospital and a background document for HCFAs 
then Acting Administrator William Toby and Secretary Sullivan. The drafted 
settlement agreement accepted the terms offered by the hospital’s 
president 


1 Mr. Grinstead retired in 1997, 

1 According to internal Justice documents. Mr. Grinstead spoke with an attorney injustice's 
Commercial UUgKtoo Branch. Civfl DMstan, sometime in Aug. 1992 to tocuss * potential 
referral ofa Medkwe^verpayatMMttkment^ wtti • hoapitaL At that time, the projected 
overpayment was J15 million to Condition. 

s On Dec. 31, IM2. the hospital wrote to l^dsHay«.HCPAiA<^ Deputy Adra*nUtra*or, 
endoilng a copy ofa draft letter the hospital era proposing to send to then HHS Secretary 
Sultan. 
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On January 13. 1993, Mr. Grinstead called Justice and advised that he would 
fax an advance copy of the HCFA referral letter In which HCFA requested 
Justice approval for the compromise of claims of the hospital According to 
a Justice note, Mr, Grinstead asked a Justice attorney how quickly Justice 
could “turn this around" and if the proposed settlement "would run fnto any 
buzzsaws Isle]* at Justice. 

Mr. Grinstead told us that this case had to be referred to Justice for 
approval because there was an ability-to-pay issue and the claim exceeded 
$100,000. He opined that a claim exceeding $100,000 is still in the 
jurisdiction of the HHS Secretary while under administrative appeal and 
not subject to the Federal Claims Collection Act. unless HCFA seeks a 
compromise settlement for reasons related to a provider's Inability to pay 
or to litigation risk. He believed that in these cases the settlement matters 
went beyond the Secretary’s Jurisdiction and required Justice approval. 

On January 14. 1993, Mr. Grinstead sent the formal referral letter requesting 
approval to compromise the $58-miliion debt for $3 million to Justice. 

Mr. Grinstead wrote that HCFA believed that the hospital’s inability to pay 
and Its potential closing if required to pay. coupled with litigation risk, 
provided sufficient reason to accept the proposed settlement offer. He also 
wrote that the settlement would address future billing concerns because 
the fiscal intermediary had adjusted the current payments to the hospital to 
eliminate any future overpayment Lastly, he argued that the Congress 
would probably appropriate funds to cover the overpayment rather than 
allow this institution to dose. The referral letter attached copies of the 
draft NPRs, the draft settlement agreement an overpayment summary, and 
other related materials. 

On April 16, 1993, the hospital’s president wrote to Attorney General Janet 
Reno and advised her that justice had not yet responded to HCFAs referral 
for approval of the settlement and had not indicated what Justice’s position 
might be*, he also mentioned the hospital’s desire to resolve this matter. He 
requested a meeting with Attorney General Reno or one of her 
representatives to present the hospitals "position more fully." A copy of the 
hospital's January 1 1 letter to Secretary SulKvan was attached. 

On April 30. 1993, the Assistant Attorney General for the Civil Division sent 
a memorandum to the then Associate Attorney General advising that the 
hospital’s president had written to Attorney General Reno and that the 
proposed settlement ‘obviously can not be justified on any traditional 
analysis of Hdgatfve [sic] risk and ability to pay.” Justice had heard nothing 
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from the new administration at HCFA and was trying to arrange a meeting 
to ascertain HCFAs views. The Assistant Attorney General suggested that 
Justice take no action until It knew the views of the new administration on 
this matter. 

Further, on April 30, 1393, a Justice attorney fasted Mr, Grinstead a draft of 
Justice's “evaluation of the proposed settlement' as background for a 
scheduled meeting with Mr. Grinstead on May 6/ In the memorandum, the 
Justice attorney wrote, 

“First, flection of this offer does not result In jlhe hospital] tewing to repay Eheratmey 
Immediately— It merely forces [tbe hospital) to exhaust Itsstamiorlly provided 
administrative remed tes They may receive relief there. SecoodUCPk frequently raters Mo 
extended repayment schedules with provf ders who demonstrate Orwnetal need and which 
owe HCFA for Medicare overpayments, Accepting that {the hospital] can only repay $ 1 
million per year, there is no reason offered that a larger settlement, spread over a longer 
period of lime, would force [the hospital] to dose its doors* {Emphasis Is in the original.} 

The Justice attorney also argued that if the Congress were to appropriate 
funds to cover the overpayment, then the Medicare trust fund would be 
reimbursed (a significant fact given the predictions at that time of 
insolvency for the trust fund) and the hospital would be able to remain 
open. Additionally the attorney opined that even If fr\8 recovery were 
Imposed immediately and the Congress did not take action on the hospital's 
behalf, the hospital would more likely file for bankruptcy protection than 
close. Under the hospital’s provider agreement with HCFA, HCFA could 
still recover the overpayment because in bankruptcy matters, the provider 
agreement is considered sn executory contract that the hospital would 
have to either accept or reject. The Justice attorney reasoned that under 
either scenario, HCFA could make a recovery greater than the proposed 
settlement And. more importantly. 

The "Medicare community' Is close knit as to the health care bar. AsettUxriertcrUds nature 
and stee wiBbecome quickly known. Such a tow settlement also undermines cwr ability to 
argue in bankruptcy proceedings that the cBmlnutioit of the Medicare trust fund tsofactorto 
consider in whether recoupment should be permitted.... OurwtlMngness to compromise a 
legally defensible overpayment equal to half of all HCFA* bankruptcy related losses In 1991 
undermines that argument* 


The attorney who wrota the evaluation of the proposed settlement made* dlsdrfaer that 
this Was Ms opinion and not that of Justice. However, what be wrote was identical to the 
discussion In Justice's formal rejection arveojorandurn Issued later. 
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The Justice attorney further wrote that In this case HCFA was allowing the 
provider to ‘avoid the statutory provisions established for providers to 
contest Medicare overpayment determinations* and that HCFA itself 
‘frequently uses this legal argument against providers who sue HCFA.* The 
Justice attorney wrote in conclusion, 

cannot recommend this settlement because St requires HCFA to treat {the hospital) in a 
manner inconsistent with Its regulations and with Its treatment of other Medicare providers 
nationwide. It compromises the claim for a recovery not compelled by the facts or the law. 
Additionally. HCFAs reasoning asksus to substitute our Judgement feat the federal 
government should continue to fund (the hospital's) financial deficiencies for that of 
Ccmgress, and cte H out of the Medicare trust fund rather than ge?»erid tax mienues. Such a 
doterrainatjoa is essentially a political decision and should be made by a political body— 
Congress. Finally, other potential settlements nay ho available which incress* HCPAs 
recovery on behalf of the Medic* re trust fund, present te$$ problems with our 
representation in other cases, end are more consistent with HCFAh treatment of other 
providers In similar financial difficulties.’ 

On May 6, 1993, Mr. Toby. Mr. Hayes. Mr. Grinstead, and another HCFA 
attorney met with Justice attorneys to discuss foe proposed settlement and 
HCFA's request for Justice approval of it According to a memorandum 
prepared by one of the Justice attorneys who attended the meeting. Justice 
expressed to HCFA that it was not opposed to a compromise settlement 
with the hospital, but It was opposed to the one that had been proposal. 
According to the memorandum, Mr. Toby stated that the risk of closing the 
hospital due to the overpayment assessment was "unacceptable* and 'that 
HCFA did not feel this was beyond their ability to decide.* 

On May 18, 1993. as a result of the May 6 meeting, Mr. Grinstead sent 
another letter to Justice stressing foe litigation risks because HCFA 
believed that the hospital’s inability to pay was sufficient reason to accept 
the proposed settlement In the letter, Mr. Grinstead expressed concern 
that if the matter were appealed to the Provider Reimbursement Review 
Board (PRRB), the fiscal intermediary would represent foe government's 
position; however, no actual attorney for the government would be present 
Given foe complexities of the case, he was concerned that foe fiscal 
intermediary would be unable to argue effectively. He also expressed 
concern about the backlog of PRRB cases and the accrual of interest once 
the NPRs were Issued. The letter cited examples of what the risks were and 
why they were ‘convinced that foe proposed settlement is in the 
Government’s best Interest.’ Lastly, he argued that the settlement provided 
ample future savings to the program as a result of adjustments made to the 
hospital s current and future payments. 
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On July 30, 1993, Mr, Grinstead wrote to Justice again, responding to the 
Justice request for additional Information, This letter stressed HCF/Vs prior 
arguments once again and provided information on two recent lawsuits 
involving similar matters. 

On August 3, 1993, the Deputy Assistant Attorney General sent a 
memorandum to a subordinate, indicating that the Assistant Attorney 
General for the Civil Division had “expressed reservations* about the 
proposed settlement and whether It was an appropriate disposition of the 
matter. 

On August 19, 1993, the Assistant Attorney General met with Mr. Grinstead. 
According to a memorandum of the meeting prepared by the Assistant 
Attorney General, Mr. Toby and Mr. Hayes from HCFA and Secretary 
Sullivan had negotiated the proposed settlement The SS-miUion offer had 
come from the hospital. Mr. Grinstead did not believe that HCFA had made 
a counteroffer. Mr. Grinstead advised that HCFA did not fee! It was "useful 
to pursue a ’hardnose’ negotiation" and was under instructions from 
Secretary Sullivan to “work it out" When asked by the Assistant Attorney 
General why the short repayment period and the "rush* to get this 
settlement done, Mr. Grinstead replied that the hospital did not want to 
carry the liability on Its books. Further, the hospital had convinced its 
auditors to hold off on reporting the potential liability because of an 
assurance by Secretary Sullivan that the case would be settled, According 
to this memorandum, the Assistant Attorney General also offered to 
provide Justice representation to the fiscal intermediary for a PRRB 
hearing. 


Subsequent Rejection According to a September 7. 1993, memorandum from a HCFA staff 
nf PrAnncorl C 0 *fl amont attorney to Mr. Grinstead, Justice contacted a HCFA attorney on September 
Ui r I upuseu oememeiu Zt 1993, to advise that Justice would formally reject the proposed 

settlement offer because the Assistant Attorney General and the Associate 
Attorney General had concluded that the offer was "not sufficient" and "out 
of line with settlement amounts from comparable institutions." According 
to the memorandum, the Associate Attorney General asked the Deputy 
Assistant Attorney General to contact the hospital and inform it of the 
Justice position. According to the memorandum, Bruce Vladeck (who had 
become the HCFA Administrator several months earlier) was also advised 
of the rejection. After speaking with Mr. Vladeck, a HCFA official asked if 
justice could delay Informing the hospital until September 10. 1993. so that 
the Secretary of HHS, Donna Shalala, could be Informed, because this was 
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a proposed settlement from the prior administration and Secretary. 
Therefore the hospital would likely seek redress from the current 
Secretary. The memorandum also recalls a discussion between the HCFA 
attorney and the Deputy Assistant Attorney General when the HCFA 
attorney asked for the delay. According to the memorandum, when asked 
for the delay, the Deputy Assistant Attorney General “nearly choked,” since 
the hospital had been pressing Justice for a decision. 

On September 7, 1993, Harriet Rabb, General Counsel of HHS, drafted a 
memorandum to Secretary Shalala, advising her of the Justice rejection. We 
were unable to determine if this memorandum was ever sent forward. 

On September 8, 1993, the Deputy Assistant Attorney General instructed a 
Justice attorney to inform the hospital of the rejection. The Justice attorney 
was to tell the hospital that the amount per year was not & problem but that 
the number of years was. The memorandum of this conversation noted that 
HCFA agreed to allow Justice to take over the negotiations. 

On September 21, 1993, after rejecting HCFA's proposed settlement, Justice 
began to negotiate for a settlement with the hospital. 

On December l, 1993, Mr. Grlnstead sent a memorandum with an attached 
status report to a senior HCFA official. In the status report, he wrote that 
the matter was referred “...because... the dollar amount [required] 
Department of Justice approval of the settlement. . .." 

On January 28, 1994, the hospital wrote to the Assistant Attorney General 
concerning the overpayment. In the letter, the hospital rejected Justice's 
offer for the hospital to repay $12 million to settle. As a result the Assistant 
Attorney General met with the hospital’s general counsel In an effort to 
reach a settlement Since the hospital's letter did not increase Its original 
offer. Justice concluded that HCFA was to commence collection efforts. 

On March 14, 1994. the Assistant Attorney General wrote to Mr. Grlnstead 
stating that Justice had 

‘...made every effort to achieve a reasonable settlement. At this time, I have no alternative 
but to Inform you that you should proceed with administrative processing and collection 
efforts. We shall Inform (the hospital) that we have returned this matter to your 
Department.* 
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On March 24, 1994, the Deputy Assistant Attorney General wrote to the 
hospital, advising It that die matter had been returned to KCFA for 
collection. 

Sometime between March 24 and September 20, 1994, the hospital made 
another proposed settlement offer. On or about September Z4, a settlement 
agreement was drafted for die hospital to (!) pay $10 million over IS years, 
(2) waive claims of additional paymentsowed it, and (3) waive its rights to 
appeal the reduction of future payments. 

On October 5, 1994, fee Assistant Attorney General sent a memorandum 
recommending approval of the new settlement agreement to the Associate 
Attorney General The Associate Attorney General signed the approval 
memorandum to accept $10 million over 15 years to settle a $56.5 million 
overpayment. 5 

On October 11, 1994, the Assistant Attorney General sent a letter to 
Mr. Grinstead stating that Justice bad approved the settlement terms, 

On December 1. 1994, Mr. Grinstead sent a memorandum to Mr. Vladeck 
wife an attached copy of the settlement agreement as previously discussed 
with him. The memorandum recommended that Mr. Vladeck sign the 
agreement. On December 2, 1994, Mr. Vladeck signed the settlement feat 
had been signed by the hospital on December I, 

On March 15, 1995, the fiscal intermediary sent the hospital the NPRs 
reflecting the total overpayment amount of $56.5 million but referencing 
the need to repay $10 milHon as a result of the settlement 


* The fiscal inte rn odfc tr y had trusted the InltUl n w p ay ment from S58 miitton down to 
S564mffltoa 
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Senate Permanent Subcommittee 
On Investigation* 



D*?A«7MEVT Or HEALTH « HUMAN SEA VICES 


EXHIBIT * 26 

HhUi Cm Financing Mnmwianuu 


MEMORANDUM 


To; 


From: 


K. Lee Blalack, H 
Staff Director and Chief Counsel 
Permanent Subcommittee on Investigation* 
Committee on Governmental Affairs 
United State* Senate 


Micbad Hash flkcA.'jSdl** 
Deputy Administrator >■ 

Health Cere Financing Administration 




Subject: Guidance cm the Resolution of Medicate Payment Disputes 


Pursuant to your request, I am providing you with a copy of the guidance resulting from 
the Health Care Financing Administration's (HCFA's) workgroup on the resolution of Medicare 
payment disputes. 


Today, our Chief Financial Office- (CTO) disseminated widely throughout the agency the 
attached guidance, which reflects the findings of the workgroup. Similar guidance will soon be 
issued to all contractors (i.e.. Medicare fiscal intermediaries and carriers), and training will 
thereafter be offered to all affected KCFA and contractor employees to ensure that they 
understand the guidance's instructions, definitions, illustrations, and points of contact The 
guidance makes clear important debt collection practices to be followed, and sets forth new 
financial controls to be implemented. Among the more notable directives am fire following: 


Every proposed resolution in which (I) there is an amount owed to the federal 
government and (2) these is a imposed c om pr om ise of die amount owed is subject to the 
Federal Claim* Collection Act (FCCA) and must be referred to the Deputy CFO- If the 
amount owed exceeds $1 00,000 (excluding interest), the Deputy CFO must, in turn, refer 
the matter to the Department's Office of the General Counsel (OGC) and, ultimately, the 
Department of Justice (DOJ). 


Every proposed resolution in which ( 1 ) there is an amount owed to the federal 
government but 0) there is no proposed compromise of the amount owed must be 
referred to the Deputy CFO, even though the FCCA does not compel a referral of any 
kind. If the proposed resolution would result in the agency paying more or recouping less 
than it otherwise would have, both tbe Deputy CFO and the Deputy Director of the Centex 
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for Health Plan* tad Providers (CHPP), the agency 1 # most senior career Medicare 
payment policy official, must approve proposed resolution as m spptoprifttc ersrdte 

of programmatic imthority. 


Every proposed teaolBSoa inwfekfe (i) these i# no amoral owed to fc* federal 
government bat (2) there « no programmsdc authority to resolve the matter must be 
referred to fee Deputy CFO, even though fee FCCA does not compel a r e ferr a l of any 
kind. The Deputy CFO must, in fena,twfet the nattier to OOC. 

Every proposed resolution in which (l) iher® is ao amount owed to the federal 
government and (2) there is programmatic authority to resolve the matter is not gubject to 
fee FCCA «eod need not be ec&rxed to fee Deputy CFO. Nevctfecte*. if say agency or 
contractor employee is concerned feat a propel ra^uticra would not be «; sppropri&te 
exercise of programmatic authority («#, the eoployoebdievw felt it would be 
detrimental to fee Motorc program or otherwise contrary to public poB^c), be or fee 
nicy request, and bofe fee Deputy CFO sad fee Deputy Director of CHPP most provide, 
approval of the proposed reschdion as an appropriate ex erase of programmatic authority. 

HCFA mast develop criteria to Wend# proposed rwohttioM of particular financial or 
pvxzdcs&ijl tignificsnce, and most improve its mechanisms for tracking resolution, of 
payment disputes. 


OGC must be consulted when it is nececsaiy to resolve as issue of law. 

Before a HCFA employee may ececcte an agreement that memorializw fee rwdufxsn of 
a payment dispnte. he or fee moat eonault wife OGC. 

The inchiaKm of a confidentiality clause in m agreement that mcmoiialires fee rosoSutkin 
of a payment dispute, while not illegal* is contrary to public policy. Therefore; such an 
agreement may not contain such « clause unless DOJ, in the course of Htigaticn, instructs 
otherwise. 

The withdrawal of d d tg atio m of authority concer nin g the FCCA now cnccmpaaaes all 
HCFA Region*! Office official#. At thi* tunc, fee Deputy CFO is responsible for fee 
coordiMtioE of all matter* implicating the FCCA. 

W c are confident that fius unv gmdaaoe rigrufiesatiy tahasxcs our fiaaaciid control* and 
complotncat# our norngom other inittativea to improve oar financUl management practices, We 
will reevaluat* feb guidance in aix month#, and, thereafter, as needed, to defcamine who&er 
modifications are warranted. Moreover, we will issue additional guidance that will address 
HCFA operations that fell outride the scape, of this guidance (<xg-, merugpd care). 


2 
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! hope that you «gree thst our ictions represent meaningful progress in our continuing 
efforts to protect the integrity of foe Medicate p rogram 

Attachment 

cc: Unds Gustitus 


3 
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HeaRft Car* R«ar»ck\8 AdmiiMmic 


The administrator 
Washington, D,C. ZS2Q1 


TO: 

FROM: 

SUBJECT: 


SEE BELOW 

THE ADMINISTRATOR j — fV" — 

NEW INSTRUCTIONS DETAILING YOUR RESPONSIBILITIES 
FOR MONIES OWED TO THE GOVERNMENT 


At my direction, HCFA’s Chief Financial Officer, working wife & cross component 
workgroup, has started fee process of ensuring that HCFA employee* have 
comprehensive and dear guidance regardmg collecting snooks owed fee government 
While there has been some guidance in the past, this is a complex sod complic ated issue, 
and I wanted to eesrure feat each of you has a referenceTioeumeat feat gives you * clear 
understanding of what action* to take and with whom you should consult, depending on 
the situation. The attached memorandum Is the first in a series of steps to ensure that you 
have the tools fest you need to do your job*. 

Please read fee attached memorandum from fee Chief Financial Officer immediately, and 
retain it for future reference. Thtgg instruction s pre effective immediately and I expect 
wife You are strongly nd vised to read and retain these 
documents even if you have no immediate related responsibilities, since many HCFA 
employees are likely to have an assignment with similar issues at some time in their 
careers. 


As HCFA administers the Medicare program, through fee fiscal intamediariss tad 
carriers, at times we leara that a provider, beneficiary, or another payer owes monies to 
Medicare. Fiscal intennedumes, carriers, and Federal employees are obliged to seek to 
recover these monies to fee fullest extent feasible. This mrnmrBtirtnm 
gk afe- M fri torn* mtoit i s? .a t ril HCFA onp to ygeg involved in determining and 

gw frd to feg.Mgfeare program. It pro v ides detailed gmdanoe about 
mBBSLa cpq ff mMiia what cgramtstancm . We are also providing guidance on 
procedures to be used where providers seek additional monies from Medicare. 


Soon the Office of Financial Management will be providing training on these materials. 
We wilt also be following up wife program memoranda to the Fiscal intennediaries and 
cam ws to implement these procedures aa they affect contractor operations. In addition, 
now feat this guidance is in effect, we will be monitoring its effectiveness and we may 
dtscover gaps that will need to be filled. As further policies and procedures are 
developed, additional training will be offered to staff. 
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Page 2 


The issues addressed in ftia memorandum and its attachments are vety-impottait to the 
proper administration of the bUKoss of taxpayer dollars eotrosted to die Health Caro 
Financing Athnimjtration. It is ctiticaJ that we strengthen our financial controls in this 
area inanedialdy. Your cooperation to this effort, and your fiiil compliance with there 
inatnictions, are essential. 

Attachments 


Addressees: 

ALL CENTER AND OFFICE DIRECTORS 
ALL REGIONAL ADMINISTRATORS 
ALL ASSOCIATE REGIONAL ADMINISTRATORS FOR 
FINANCIAL MANAGEMENT 
ALL OFM STAFF 
ALL CHRP STAFF 
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MARCH 27,200® 


TO: SEE BELOW 

FROM: THE CHIEF FINANCIAL OFFICER 

SUBJECT: YOUR RESPONSIBILITIES CONCERNING MONIES OWED TO 
THE FEDERAL GOVERNMENT W THE MEDICARE FEE-FOR- 
SERVICE PROGRAM 

EFFECTIVEIMMEriUTELY 

Each manager receiving this memorandum is directed to ensure that it is distributed to 
any employee under his or her supervision who has onnay have related responsibilities. 

Read this memorandum and retain it for future reference. Training will soon be offered 
to ail employees. 

This memorandum and its attachments clarify and limit authorities of all HCFA 
employees involved in collecting amounts owed to the Federal government in the 
Medicare fee-fbr-scrvicc program. Similar guidance will soon be issued to all affected 
Medicare contractor employees. 

Future guidance will update and revise guidance for all other HCFA operations. As 
additional policies and procedures are developed, further training will he offered to all 
employees. 


HCFA maker, payment from die Medicare Trust Funds far services furnished to Medicare 
beneficiaries on a fee- for- service basis through Medicare contractors (fiscal 
intermediaries and carriers) in accordance with HCFA guidelines. 

At times, we leam that a provider, beneficiary, or another payer owes monies to 
Medicare. HCFA and Medicare contractor employees are obligated to seek to recover 
these monies to the fullest extent feasible. Because the Medicare program is so large and 
complex, these efforts often involve maty employees at contractor sites, in the HCFA 
Regional Offices, and in several components in the HCFA Central Office. Some matters 
also involve the Provider Reimbursement Review Board (FRRB), HCFA's Office of the 


I 
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Attorney Advisor, the Department's Office of the General Counsel (OGC), the 
Department of Justice, and/or Federal courts. 

In mid-summer 1 999, the Administrator asked that HCFA's financial controls over the 
resolution of Medicare amounts In controversy, including debts, be reevaluated. At 
that paint, it was made clear that die responsibility for decisions involving compromises 
of debts and Serminationi or suspensions of caDectics actions lies with the Chief 
Financial Officer (CFO) or Deputy CFO. Simultaneously, the Administrator charged a 
cross-agency workgroup, under tho leadsdn'p of the Office of Financial Management 
(OFM), to review HCFA's procedures and practices concerning tho resolution of 
Medicare payment disputes, including compromises of debts and programmatic 
adjustments to amounts In controversy. The group was also charged with ensuring that 
deer written instructions were developed for use by all HCFA staff involved ia this 
function. (Seethe Definitions section of Attachment A for a discussion of toms in bald.) 

I m. writing to you today with three curooses: 

Tb innounre the with drawal of aaor delegations of authority under the Federal 

Claims Collection Act (FCCM to cometomlse or to suspend or terminate 

with, the sole exception of the CFO and Deputy CFO fauthoritics to collect claims 
in M end to refer clai ms for coilectioaln fall remain in place): 

To establish a process throBsft which any HCFA or Medicare contractor 
gnrioy te may contact a designated official if he or she is unable to satisfy 
hims elf or herself that a proposed resolution of a Medicare payment dispute 

would not be improp er, and the proposed resolution would result in HCFA caving 

amts oM S Saimmdsss. than it otherwise would have: and 

To issue clear instructions concerning monies owed to Medicare that reflect the 

reco mmendations of fee workgroup, and to announce that the Deputy CFO. 

aaimtly Deborah Taylor, is no w permanently designated by the Administrator as 
the HCFA official responsible for the coord ination of all collection policies, 

The development, distribution, and consistent application of this guidance will greatly 
strengthen financial controls over, and increase accountability within, HCFA's processes 
for collecting monies owed to Medicare. As such, we can expect: 

_ Continued compliance with ail pertinent statutory, regulatory, and manual provisions: 


_ More consistent decisions across regions, issues, and provider types; 


_ Decisions that better support the financial interests of the Medicare program; and 

_ Decisions that arc more certain to be based on input hem all appropriate patties with 
technical, programmatic, legal, and financial management expertise 
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Legal Authorities and Delegations 

HCFA and its agents have significant authorities to make, adjust, and recover Medicare 
payments under Title XVIII of the Social Security Act. This memorandum docs not 
revise any of those authorities. It does, however, clarify procedures and practices that 
must be followed when both Title XVIII sad other authorities apply, aad it makes clear 
that the authority to ©smproarise a debt is not one of the Title XVIII authorities. 

The collection of monies owed to Medicare may be subject to not only Title XVIII 
previsions concerning recovery of such monies, but also fee FCCA. I want to emphasize 
that the FCCA does not apply to all collection actions, but when it does apply, it imposes 
constraints on HCFA's discretion to resolve a Medicare payment dispute. One specific 
requirement is that every compromise of a debt over $100,000 must be referred to the 
Department of Justice. Only designated officials have toe authority to agree to 5 debt 
settlement. Because both Title XVIH and FCCA authorities may govern a cage in which 
the Medicare program is owed money, this is an area in which clear ins traction® are 
especially needed. TMs mexnonusdom sets forth those instructions. 

In 1 995, HCF A issued an internal Administrative Issuance System Guide entitled 
“Federal Claims Collection Act Policies and Procedures" (HCFA.g: 0305*1, Attachment 
G), which updated the procedure® to be followed when the FCCA applies tc & collection 
action. HCF A, however, has not similarly issued internal instructions to govern toe 
interaction among HCF A, its agents, providers, and others when toe FCCAdoes NOT so 
apply. As a result, some of our decisions under Title XVIII authorities have been 
expressed in terms (e.g., "debt,” 'compromise," "settle meat*) that have made them 
appear to be decisions under FCCA authorities. Also lacking has been a clear description 
of when the FCCA applies to a matter and when it docs not This memorandum 
addresses these concerns. 

In order to establish dear financial controls over and accountability fox collection actions 
subject to the FCCA, the Administrator has delegated authorities concerning the FCCA to 
a single point in HCF A: all FCCA matters must be coordinated with Deborah Taylor, the 
new Deputy CFO, and/or her staff. No other HCFA or Medicare contractor employee 
Is authorized to isprove pqy coMpromfae of a debt or termination or suspension of a 
collection action. OFM will be working with con tr a ctors and Regional Offices to 
establish better mechanisms to identify, track, and refer such FCCA matters. 

Kgfcgrai Of Questions Of Propriety To Designated Officials 

In the event feat a HCFA or Medicare contractor employee is unable to satisfy himself or 
herself that a proposed resolution oft Medicare payment dispute would not be improper, 
and the proposed resolution would result in HCFA paying more or recouping less than is 
otherwise would have, he or toe may contact a designated official. 

At this time, those officials are: 

Kathleen Buto, Deputy Director, Center for Health Plans and Providers (CHPP) 
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Deborah Taylor, Deputy CFO 
Michelle Snyder, CFO 

The question may be referred to any one of these points of contact, at the discretion of the 
employee. 


Non-FCCA Issues of Concern 

To strengthen financial controls and increase accountability further, OFM will be 
working with CHPP and other components in the Central Office, the Regional Offices, 
OGC, and others to make a number of other improvements in HCFA’a financial 
management practices. This guidance docs not attempt to folly revise all such 
procedures. There are, however, special concerns that warrant certain immediate 
improvements in HCFA's operations. 

In the past, programmatic adjustments to amounts in controversy did not necessarily 
require consultation with OFM and CHPP. Effective immediately, bote the Deputy CFO 
and the Deputy Director of CHPP must approve all programmatic adjustments to 
amounts in controversy that meet the following criteria: 

__ Where the proposed resolution involves a debt and would result in HCFA paying 
more or recouping less than ft otherwise would have; or 

Where a HCFA or Medicare contractor employee requests such approval because he 
or she is unable to satisfy himself or herself that the proposed resolution would not be 
improper, and the proposed resolution would result in HCFA paying more or 
recouping less than it otherwise would have. 

Attachment F, Procedures Concerning Certain Non-FCCA Issues Relevant to Medicare 
Collection Actions, sets forth additional guidance to improve financial management 
practices in specific areas of concern identified by the workgroup. This additional 
guidance briefly addresses how to determine if a programmatic adjustment to an 
amount in controversy must be coordinated with OFM and/or CHPP, how to consider 
the financial and/or precedential impact of such a programmatic adjustment, 
programmatic adjustments in cases before the PRRB. stipulation agreements, 
bankruptcy and insolvency, and appeals of advene court decisions. 


Please review and retain this memorandum. A provider or contractor may contact you to 
consult on an issue that relates to payment policy, cost reimbursement, cost report 
settlement, or recovery of an overpayment At a minrrmqp you wjll need this guidance 
ig-d £tenn ipe whether to_coordinatc with CHPP on an issue involving payment policy or 
cqst.Khnbursgnent and/or OFM on an issue involvi ng cost report settlement or 
gegyenrof anovrrpavment CHP? and/or QFM will consult with OGC wfacnit fa 
BBBS8BQ1 to resolve an issue of law. 


4 
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To help you fulfill your responsibilities, this guidance includes she following 
attachments: 

_ A discussion of when foe FCCA applies to Medicare collection actions, including 
critical definitions that you all need to understand to make correct distinctions 
between FCCA and Title XVIII issues (Attachment A). 

_ A worksheet that you can copy and use to help you decide what procedures to follow 
(Attachment B), Correct use of the worksheet depends on en understanding the 
definitions sard principles explained in Attachment A. 

_ An example that illustrates the use of the worksheet (Attachment C). The example 
demonstrates how the wotksheet may yield different conclusions when applied at 
different point* of time to the same monies owed to Medicare in the same cost 
reporting period by foe same provider. This is important to understand because you 
may have to revise your conclusions in a matter as the facts change. 

_ A set of Frequently Asked Questions that address some of the fsetots that can affect 
your conclusions in a particular matter, auch as a PRRB appeal or a provider 
bankruptcy (Attachment D). 

_ A guide to referring FCCA matters, which specifies foe required refarais and 
identifies points of contact at each step of the process (Attachment E). 

_ Procedures Concerning Certain Non-FCCA Issues Relevant to Medicare Collection 
Actions (Attachment F) 

_ Rela ted guidance concerning the FCCA (Attachment G). This 1995 FCCA guidance 
is primarily for rcfereace/background; it providers far more detail than most of you 
will need. OFM is working to update this guidance to reflect the instructions (hat I 
am issumg today, to incorporate recent changes in law such as the Debt Collection 
Improvement Act, to account for HCFA’s reorganisation, end to make it more user- 
fiiendly. 

Next Stans 

As 1 noted above, flu's memorandum and the process improvement* that it describes 
represeat a major step toward dearer and stronger financial controls over the resolution 
of Medicare payment dispute and related functions. 

Very shortly, CHPP, in eooaultation with OFM, will establish guidelines for Medicare 
contractors so that they may identify programmatic adjustments to amounts in 
controversy with respect to which they must obtain HCFA concurrence on both the 
poucyand the financial rides of the agency. CHPP has foe lead in developing criteria to 
be used in rdentifring proposed reaolutions of particular precedential significance, 
regardless of the amount at issue in an instant daim, and will work with OFM to issue 
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such guidelines to contractors. CBS will support the implementation of these new 
guidelines through contractor management #ad perform ance evaluation. 

in addition, OFM will coordinate meetings with components in the Central Office sad the 
Regional Offices to establish better (i.e., more complete and consistent) tracking 
mechanisms for both FCCA matters and non^PCCA matters on which HCFA must take 
action. In the near term, this tracking maybe vary basic and manual or only partially 
automated, but we aead to begin tracking completely and consistently right away and 
then upgrade the supporting technology as time and fonds permit OFM has already 
initiated steps to improve the information that is received from Medicare contractors as a 
result of audits, cose report settfements, and various collection activities. 

Our neat task it to establish a more sophisticated means of identifying all collection 
obligations earlier and more accurately, and especially of tracking and reporting the 
status of ail cases referred in you for consultation and resolution. We also seal the 
capability to March for current and closed cases with particular characteristics, such as 
similarity to a given case. OFM will develop the capacity to provide HCFA leadership 
with routine reports cti and Analyses of ouf risk exposure ic this area. In the meantime!. 
fil&.,&gg og4l Admjp isfraign&nd Center and Office Director should make sure that his or 
hCTiftff are umdv logging anti tacking all referrals, consultation*, and resolutions. 

As mentioned above, ttoboreh Taylor, the Deputy CFO, has the lead on these issues. If 
you have any questions or concerns, please contact her office at (410) 786*6427. 



fi 
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Addressees: 

AH Center And Office Directors 
AH Regional Adoiinistnasoxs 

AH Associate Regional Administrators for Financial Management 
AH OFM Staff 
All CHRP Staff 


Attachments: 

Attachment A - When Does the FCCA Apply to Medicare Collection Activities? 
Attachment B - Worksheet for Assessing What Procedure* to Follow 
Attachment C - Example of Application of FCCA Principles 
Attachment D - Frequently Asked Questions 

Attachment E - Organizational Responsibilities for FCCA Referrals: in the Medicare Fee- 
for-Scrviee Program 

Attachment F - Procedures Concerning Certain Noa*FCC A Issues Relevant to Medicare 
Collection Actions 

Attachment G - HCFA Administrative Issuance System Guide: FtflsntiaJ Management: 
Federal Claims Collection Act Policies and Procedures (HCFA.g: 0305-l> October 1, 
1995) 


Copies to: 

Shcree Kanaer, Chief Counsel, Health Care Financing Division, OGC 
Tim White, Chief Counsel, Business and Administrative Law Division, OGC 
All Regional Chief Counsels, OGC 


P, 13^36 
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ATT ACHMENT A 

WHEN DOES THE FCCA APPLY TO MEDICARE COLLECTION 
ACTIVITIES? 


Introduction 

Collections of overpayments ot otficr mo tries pud out under Medicare are autisoriaed 
under Tide XVUI of the Social Security Act, but are also governed by other laws, 
including the Federal Claims Collection Act (FCCA), the Debt Collection Improvement 
Act, and bankruptcy laws. Fiscal intermediaries, camera, and payment safeguard and 
other contractors that deal with the recovery of Medicare lands and Federal employees 
must all comply with these many dif fere nt legal requirements. 

This guidance clarifies important points in considering whether a particular Title XVIII 
collection is also subject to the Federal Claims Collection Act. The clarification has two 
parts: a section on critical definitions, and a section on principles that apply those 
definitions. 


HCFA calls many activities, and even whole HCFA components and functions, "debt 
collection." However, most of the time the monies in question do not constitute debts 
under the FCCA Tins guidance establishes rules that every HCFA employee must 
follow to ensure that Federal Claims Collection Act cases and Medicareonly collections 
are not confused. 

Because the Federal Claims Collection Act and Medicare program guidance have in past 
used common terms but with different meanings and requirements, it is important that 
you read and understand the definitions before applying the principles, or using the 
accompanying worksheet (Attachment B). 

Definitions 

Some key definitions must be understood and applied consistently for us to establish 
good controls and make collections in accordance with fee Federal Claims Collection 
Act. You will note feat the definitions below are different from what we have become 
used to saying in our everyday talk. That has contributed to the contusion that has 
impaired our controls, so a dear undemanding of these definitions is critical to your 
understanding of your rerponsflrilitics. 

Federal Claims Collection Act (FCCA) Terms 

_ Debt - Monies owed to the U S. government constitute a "debt* only when certain 
conditions arc met, namely that fee amount of the debt has boen determined and « 
demand letter has been sent to fee debtor. For purposes of this memorandum, the 
term "debt* is reserved to amounts owe! that are subject to the Federal Claims 
Collection Act. Repayment arrangements do not change a debt's status. Once a debt 
is folly paid, it ceases being a debt, although It may be an "amount in controversy-' 
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[NOTE: The FCCA ilsdfnscs the term ‘claim*' alternatively to and synonymously 
with the tens '‘debt.* In this guidance, the term “claim* refers only to a Medicare 
‘claim, * as defined below, and the term "debt* is used throughout solely within the 
FCCA defection,] 

_ Compromise - A ‘ccmprcniuse* is aa agreement to settle a debt for an amount other 
than the full amount owed for the non-pro gmnmatic reasons of ability to pay, cost of 
collection, or risk of litigation. A compromise is distinct from a recomputaiion or 
adjustment of the amounts owed on a technical or programmatic basis. 

_ Debt settlement - A ‘debt gettierneat* is specifically the settlement of a debt A debt 
settlement include* compromises and terminations of collection actions that resolve 
an established debt *e as to remove it from HCFA‘* books. A suspension of 
collection action is subject to the FCCA, but it is not a debt settlement. Debt 
settlements axe distinct from either settlements such coil report settlements, the 
settlement of litigation, or foe settlement of a Medicare claim or appeal under Title 

xvni. 

[NOTE: The terra “settlement* should never be used atone. It may refer to debt 
settlement, coat report settlement, litigation settlement, claim vt appeal settleneat, or 
some other matter, and must be appropriately modified to prevent nusuadersianding.} 


_ Suspension gi termination of collection action - A *su5p«asiort* or t ‘termination’ of 
a collection action Is a decision under the FCCA authority to stop or forgo collection 
for reasons such as cost of collection, or foe inability to collect the debt, to locate the 
debtor, or to prove foe case in court These requests are always FCCA decisions. 
HCFA's delegations of authorities for these decisions axe foe same is for compromise 

decisions. 

Medicare Terms 

- Claim - The request for payment by a provide or supplier for services furnished 
under Title XVUI. 

_ Cost report settlement - The resolution by a fiscal intermediary, often in consultation 
wth a provider or its representatives, of the final amount payable for services 
furnished by a provider during i particular coat reporting period A cost report 
settlement nay result in additional payments to tbs provider, <sr in the recovery of 
overpayments to the provider. When a cost report is settled, the jotomediixy sends 
foe provider a Notice of Program Reimbursement (NPR). The Notice of Program 
Reimbursement may communicate aa underpayment or an overpayment If the 
Notice of Program Reimbursement communicates an overpayment, it includes a 
demand for repayment 

[NOTE: Until repayment is made, an overpayment amours asserted in an NPR is a 
debt under foe FCCA. If that debt is paid timely without disagreement It never 
becomes "an amount in controversy "} 
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_ Overpayment - An “overpayment* is the amount that the intermediary or carrier 
determines has paid to a provider above what is found to be allowable after review of 
the cost report or materials relevant to the provider** aggregated Medicare claims. 

Amount in controversy - The “amount in controversy" is the difference between what 
the intermediary or carrier asserts is correct under Title XVIII, and what the provider 
asserts is correct An amount may be in controversy without establishing a debt. The 
controversy may regard one or a number of claims, a cost report that has not been 
settled, an overpayment that has been repaid or that is in the process of repayment, or 
an issue under appeal. 

[NOTE: An "amount in controversy" is a debt only if the monies awed meet the 
FCCA conditions; that is, that the amount of debt has been determined and repayment 
demanded,] 

_ Medicare appeal - A provider may appeal its NPR determination if there is in issue 
that meets certain threshold criteria. The subject of a Medicare appeal is almost 
always an "amount in controversy," but rarely a "debt* under the Federal Claims 
Collection Act The settlement of as appeal does not generally come under the 
Federal Claims Collection Act because, if the amount in controversy is as 
overpayment, it is commonly repaid by the time of the settlement, and thus there is no 
debt under the Federal Claims Collection Act There are many levels of appeal, 
including the fiscal intermediary hearing officer, the Provider Reimbursement Review 
Board, the Administrator, and the courts. 


_ Programmatic adjustment ~ A "programmatic adjustment* is ft revision of araoimts 
allowed or disallowed under a cost report settlement or collection action that is based 
on Title XVIII authority, as set forth in Medicare policy guidance, such as in the 
Social Security Act, our regulations, or our manuals. Thus, it is distinct from actions 
under the Federal Claims Collection Act (compromise, termination of collection, or 
suspension of collection) flat are not under Title XVIII authority. 

_ Extended Repayment Plan (BRP) - An "extended repayment plan* is an arrangement 
by which a provider repays an overpayment on an agreed basis over a period of time. 
If there is an ERP, by definition there is a debt, and the debt continues to exist until 
the final payment 


Principles 
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There are two logical rales that identify which procedures to follow: 

First, is there a debt? 

Second is foe provider or its representative seeking a resolution of Medicare payment 
dispute by any means other than a programmatic adjustment to m amount m 
controversy (e.g,, compromise or the suspension or termination of a collection 
action)? 

Ait foe above definitions arc designed to make these two questions simple to answer. If 
the answer to foe first question is "Yes’ follow the FCCA procedures- If foe answer to 
the first question is "No,* the FCCA does sot apply. Nonetheless, you should address foe 
second question and, if foe answer to it is "Yes,’ you should follow the FCCA procedures 
as though the matter were subject to the FCCA. That is, immediately contact GFM to 
begin the tracking of the case, and begin to prepare documentation for OFM. 

REMEMBER * Only foe Office ofFiaancial Management (OFM) may agree to a 
compromise under the Federal Claims Collection Act, or to suspend or terminate 
collection. The Office of Financial Management and the Office of General Counsel 
(QGC) must coordinate with the Department of Justice (DOJ) foe compromise, or 
suspension or termination of collection action, of any debt over $100,000, excluding 
interest. 
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WORKSHEET FOR ASSESSING WHAT PROCEDURES TO FOLLOW 
Review the definitions and principles in Attachment A before using this worksheet 
l .0. If the amount in controversy is a. debt 

1.1 Has the provider repaid the debt in lull? 

If YES, die FCCA does not apply; however, you should still go to 2.0. 

If NO, go to 1.2. (This includes debts under an extended repayment plan.) 

1.2 Is there a final determination of the amount owed? 

If YES, go to 13. 

If NO, the FCCA does not apply; however, you should still go to 2.0. 

1 .3 Has the intermediary made a formal demand tor payment? 

If YES, go to 3.0. 

If NO, the FCCA does not apply, however, you should still go to 2.0. 

2.0 If the provider or the provider's representative is proposing a resolution of a 
Medicare payment dispute by any means other than a programmatic adjustment to 
an amount in controversy (e.g., compromise or suspension or termination of a 
collection action): 

2.1 Is the controversy over the amount based completely on program issues? 

If YES, go to 4.0. 

If NO, go to 3.0. 

2.2 Does the provider or r c pna e n talive appear to want to find a dollar figure 
that will close the case, regardless of the program issues? 

If YES, go to 3.0. 

If NO, go to 4.0, 

3.0 Consult with the Office of Financial Management (OFM). 

This could be an FCCA case. However, even if it is not, contact OFM, and 
prepare a written summary of case facts for OFM review. An initial onc-pagc 
summary should capture the provider name and address, provider number Of 
known), the provider contact name and telephone, toe Fiscal Intermediary, the 
Region responsible for the Fiscal Intermediary, the amount of the debt and the 
date of the demand (if known), reasons offered for compromise (or suspension or 
termination), and a description of issues raised or offers made. 
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(If a debt is twang collected in full, or referred far collection in foil, existing 
procedures tnd delegations of authority continue to apply. Such actions do not 
require OFM consultation, but must be reported and tracked.) 

4.0 Examine the request to determine if the provider or representative has 

roischaracterizcd the request If the request is found on reexamination to be or to 
appear to be a request for a compromise, or for suspension or termination of 
collection action, go to 3.0. 

Review the guidance in Attachments F and G to determine if any provisions apply 
to the case, and follow those instructions. Otherwise, document your 
communication for your component files. As needed, brief an authorized 
manager in your chain of command. If you have any residual doubt, obtain your 
managers concurrence with the above analysis. We will issue farther procedures 
for handling programmatic issues shortly. 

If a matter does not appear to fall within either programmatic or FCGA authority, 
consult OGC. 


2 
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ATTACHMENT C 

EXAMPLE OF APPLICATION OF FCCA PRINCIPLES 


Fiscal Intermediary A identifies $300,000 as a probable overpayment in its review of the 
Provider X cost report. The cost report is not yet fettled. A Notice of Program 
Rcimburamect (NPR) has not been seat. 

An auditor fiom Fiscal Intermediary A contacts Provider X and requests more 
documentation, letting the provider brow that there is probably an overpayment 

Provider X asserts that, even if there is in overpayment, it cannot repay fee fiilT ainount 
without going out of business. 

Fiscal Intermediary A knows that it has some discretion os how to manage negotiations 
for program-based rooomputation of the amount in controversy, but doos not have the 
authority to forego collection of or compromise a debt once it is established. Fiscal 
Intermediary A decides to consult its Regional Office and Central Office staff in the 
Center for Health Plans and Providers (CHPP) on fee programmatic issues. 

The HCFA staff uses fee Federal Claims Collection Act (FCCA) procedures assessment 
worksheet ( Attachment S). 

[NOTE: Both Regional Office staff and Cento* for Health Plans and Providers (CHPP) 
staff may apply the worksheet In coordination, or separately. All staff involved in fee 
case are responsible for considering the FCCA spplicsbility. and none should assume feat 
another staff person or component has assessed it Best practice is feat Regional Office 
and Central Office staff coordinate and develop the facts together.) 

The worksheet shows felt, under the FCCA, no debt is established yet, and no resolution 
by means other than a programmatic adjustment is being sought so they freely consult on 
the Title XVHI issues without notifying OFM, 


After exchange of documents and discussion. Fiscal Interraediaiy A allows an additional 
$100,000 in costs, but still finds there is an overpayment of $200,000. Fiscal 
Intermediary A sends a Notice of Program Reimbursement (NPR), which establishes the 
amount of debt and fee dtmand for repayment 


t 
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Provider X considers whether to repay the debt, or arrange aa ex tend e d repayment plan. 
While it is doing this, it may appeal the FI decition on a programmatic basis, is may 
eventually wia at some level of appeal e»d be repaid part or all of the amount in 
controversy. (*Mr the case is on appeal, at the point otwfaich the pn>vidern^*s* 9to 
debt - whether as a hrmp sum or at flic end of an fatamediary-ingjosed recoupment or 
extended repayment schedule -there is no debt, and the FCCAdoesnot apply.). 

However, afte review of its financial situation. Provider X decides that even an extended 
repayment schedule would force it into bankruptcy or out of business. 

The representative for Provider X proposes that the provider pay only 550,000 ever two 
yean, in order to eoalinae it* &H operations. No programmatic baais is offered for the 
payment of Iras than the Ml amount of the debt 

Fiscal Intermediary A contacts the Division of Financial Management at its Regional 
Office. 

The Division of Financial Management staff tppiy the FCCA aasesasustt worksheet 
(Attachment B). 

The worksheet shows that the FCCA procedure* tie to be followed on both bases: there 
is a debt, md a compromise has been proposed. 

The Division of Finsncisl Management contacts the Office of Financial Management in 
Central Office. From fids point on, the case of Provider X is tracked as a Federal Claims 
Collection Act case. The Office of Financial Management bos the sole lead, although 
Center fbr Health Flans and Providers, Regional Office, Office of General Counsel and 
ether expert staff may he consulted and directly involved in the cose. In the end, if it is 
determined by OFM to hr a compromise of a debt in an snrounl over S ! CC,0fXj 
(excluding injures!), it is refated by OFM to OOC and, ultimately, the Department of 
Justice. 


P.21/36 
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A m SiM Wi TB 


FREQUENTLY ASKED QUESTIONS 


Q. Wist about esses before the Provider Reimbursement Review Boatd (PRKBJ7 

A. The same ptindplea apply. Many of the cases before the PRRB do not involve a 

“debt" under the Federal Ciaima Collodion Act (FCCA) because repayment has 
been made. 

Even while a case is before the Provider Srimbursemait Review Board, the 
provider and the Fiscal In ter medi ary may agree to progammaik: adjustments that 
result in the provider withdrawing the case. As long as these adjustments do not 
create a camprnmine under the FCCA, die case ia not subject to the statutory 
FCCA requirements, such as consultation witii die Department of Justice.’ 

However, 11CFA is developing guidelines fin contractors that will place new 
controls aver Intermediary (and carrier) determinations that meet criteria for 
significance. Those gaidriineg will provide that p rogramm atic adjustments that 
meet tire criteria must be approved by both an authorized prog ram official and an 
authorized financial official. 


Q. Ifa provider has a case before the PRKE regarding an amount in controversy that 

is bring repaid under an extended repayment plan (ERP), does the FCCA apply? 

A. Yes, until the final payment Alter tire provider makes its final payment under the 

ERP, there is no debt 

Q. What ifthe Fiscal Intermediary and the provider agree to a programmatic 

adjustment over $ 100,000? Dots that rued to be coordinated with the Department 
of Justice (DOJ)? 


A. No. Aslongasthe«4justmentisclearfyaredetenninationoftheamoijnUn 
controversy under Title XVm, it is within tile authority of the Fiscal 
Intermediary. The Fiscal Intermediary may prudently confirm its interpretation 
with HCFA staff. In these situations, the Fiscal Intermediary is required to 
appropriately reopen the prior determination and issue a revised Notice of 
Program Reimbursement (NPR) reflecting the changed amounts. 


[Note Consistent with guidance elsewhere in this document if this results in a 
HCFA decision on the programmatic adjustment and that decision meets the 
criteria laid out that decision must be documented in writing and approved by 
two appropriately authorized HCFA officials.] 
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Ihoper documentation is important. The execution of a pru g r mu r ia tic adjustment 
without proper documentation through the reopening end KPS. processes may 
inadvertently create a cost report settlement that on its face has the appearance of 
as improper and unauthorized compromise. 

As noted above, HCFA will shortly issue additional guidelines to contractors 
requiring than to get HCFA epprovnl for some programmatic adjustments. 

Q. Ifa case a subject to the FCCA, does that mean Bat neither the Fiscal 

Intermediary nor HCFA can make Medicare-only programmatic adjustments 
without Billowing FCCA-martdated procedures, inch as consultation of the 
Department of Justice (DCJ)7 

A- No. The amounts in controvmy is a ease may be in part resolved by 

programmatic adjustments sad in part settled by FCCA compromise. However, if 
the case is subject to the FCCA, any compromise must be done in accordance 
with FCCA-mandsted procedure. 

Q. Whatifyou are not sure whether the provider is fishing for a compromise? 

Scmetroea this is very subjective. 

A. If you «re not sure, consult your mansger and recommend involving the Office of 

Financial Management. The proper course of action is to be very conservative on 
the riskesposure because that risk may unfortunately fall pertly on you. We 
would rather have some esses handled under the FCCA procedures when they 
nay not need to bp, than risk haying cases settled without proper authority. 

Q. I are an analyst in CHPP. What do I do if a Fiscal totenaediary or provider 

representative or regional office staff person calls me on the phone, describes a 
situation, and asks me if it is OK to take a certain amount as repayment in full? 

A. You need to protect yourself by getting at! the facts in the case. Seethe 

worksheet at Attachment B. If there is no debt, it is within the Fiscal 
Intermediary's anthority to make a p r o gr am matic adjustment While it is always 
permitted to make an appropriate progrenmuUic adjustment, when there is a debt, 
certain FCCA procedures may apply. You should always make dear that you are 
merely advising on the justification of file programmatic basis, not agreeing to an 
amount (which might be misconstrued as an FCCA resolution). In any 
questionable case, conduct the consultation in writing. 

If it eppearato you thar the guidance you propose to offer may result in a national 
policy decision, a precedent that »»y materially affect payment to other cases 
(especially open cases of disputed cost report settlements), or a significant 
difference in payment in a particular case, you should advise your managers and 
seek their guidance on whether the ease should be coordinated with OFM. 
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Q. Doe* this mcu that I should not share information with an Intermediary or 

regional office staff member unless I know whether or not the care in question 
could he a Federal Claims Collection Act care? 

A, No. There is a critical distinction between iharing knowledge and making a 
decision Many of you are experts on very specific points of HCFA's polities, 
and you must be fire to share your knowledge with your colleagues in other 
HCFA offices and with the contractors. .You amply must be clear in these 
commmncalions that you are not making the decision to resolve * Medicare 
payment dispute. 

However, if you have reason to believe dint your policy guidance in a case may 
hare a material effect that should be coordinated with OFM (see Attachment F), 
yon should raise the case to the attention of management In CHPP, each Group 
Director is authorized to determine whether the materiality of guidance in a case 
necessitates coordination with OFM. 

Q. if [ can share knowledge freely, how do I know when I have to track a 

conaultation and report it? 

A- This baa to remain a matter of judgment. The majority of issues of allowable 

costs and adjustments will net be related to FCCA esacs, and it would impair 
consultation and stow progress on coat report settlement to treat all consultations 
as FCCA cases. The rule of thumb is that you may assume that any question that 
is specific to a program issue is not as FCCA issue until die inquirer shares 
information about foe status of a debt, or, where there is a debt, a suggestion of a 
compromise or suspension or teminadou of collection that brings it under foe 
FCCA. 

With regard to non-FCCA cases, consult with your management if you believe 
that guidance offered in a particular case may have a material effect that warrants 
coordination with OFM. 

[Note: Conristrnt with guidance elsewhere in thia document, if this results in a 
HCFA decision on the programmatic adjuitmcnt, and that decision meets the 
criteria laid out, that decision must be documented in writing and approved by 
two appropriately authorized HCFA officials.] 


Q. How does all thia affect bankruptcy and insolvency cases? 

A As with Provider Reimbursement Review 3oanJ cases, the ssme principles apply. 
However, bankruptcy cases also are subject to a number of other Federal and 
State laws, tend to be very complex, and always involve the Department of 
Justice. Bankruptcy i« litigation. Special rules apply to interfacing with entities 
in bankruptcy (called "debtots"). All bankruptcy matters must be coordinated 
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with DOJ through the Regional Chief Counsels' Offices (RCCOs) of the Office of 
the Genera! Counsel. Further, lines our ability to collect any debt is impaired by 
bankruptcy, almost any settlement will involve file exercise of FCCA authorities, 
rafter than Title XVIII authorities. In ail bankruptcy mitten contsct the Office of 
General Counsel for guidance. 

Q. What about a provider ceasing to provide Medicare services due to health and 

safety issue*? 

A. These also tend to be complex cases, which may or may not involve the provider 
going out of busmen or undergoi n g bankru ptcy proceedings. Any HCFA action 
on potential monies owed to Medicare must be coordinated with the regional 
Division of Financial Management. The regional Division of Financial 
Management will assess whether the case is to be treated ae an FCCA case. 

in fits case ofbankruptey, proceed in accordance with Attachment F. 

Q. Does this memorandum affect payments undo 1 demonstrations? 

A. No. Because demonstrations are subject to intensive management review and 
oversight, including review by the Office of Management and Budget, this 
memorandum does not apply to demonstrations, 

Q. 1 am a CHPF analyst 1 have a case before me that docs not appear to be an FCCA 
cmc, and I have established that to the best of my knowledge, there is no 
programmatic authority to address the problem at hand* What should l do? 

A. Consult with your manager and recommend that your component seek the advice 

of OFM and OGC. These situations do arise, but they are very fect-specific, and 
need to be considered individually. 
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attachment e 

organizational responsibilities for fcca referrals 
IN THE MEDICARE FEE-FOR-SERV1CE PROGRAM 

1.0 Genera] Responsibility for AH Orgmggtioai.and Stag 

Alt HCFA stiff ire responsible for considering Federal Claims Collection Act (FCCA) 
applicability, and none should assume thai srclher staff person or component lias 
assessed it. Best practice is for Regions! Office, the Center for Health Plan and 
Providers (CUPP) «nd Office of Financial Mtnagcment (OFM) staff to coordinate and 
develop the facts together. 

2.0 Fiscal Intermediaries and Cem«r» 

2.1 Responsibilities 

The Fiscal Intermediary or Carrier is responsible for the primary activity of debt 
determination and debt collodion. The Fiscal Intermediary or Carrier docs not 
have sntiiority to suspend or terminate collection action on a debt, or to 
compromise a debt or otherwise make a debt settlement under the FCCA. The 
Fiscal Intermediary Claims Collection Point of Contact (CCPOC) or tire Carrier 
Claims Collection Point of Contact moat refer icy suggestion of any of these 
actions to tire Regional Office Claims Collection Point of Contact (RO CCPOC). 

22 Points of Contact 

Each Fiscal Intermediary or Carrier mat identify a Claims Collection Point of 
Contact who is respons i ble for assessment of eases for app r op riate referral to the 
Regional Office. This point ofconlaot must be named to the Regional Office. 

The Fiscal Intermediary or Carrier must notify the Regional Office Claims 
Collection Point ef Contact of any change in the Fiscal Intermediary or Carrier 
Claims Collection Point of Contact 


3.1 Responsibilities 

Each Regional Office shall appoint a Claims Coilcction Paint of Contact from 
within its Division of Financial Management. This point of confect is responsible 
for ongoing communication and consultation with the FI and Carrier Claima 
Collection Point of Contact 


I 
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The region*! Clairol Collection Foist of Costae* is the lend for questions and 
referrals regaining the Federal CUhns Collection Act. Any Regional Office staff 
who are pursuing or consulting on a collection case must refer any suggestion of a 
suspension or termination of collection action, or compromise or otlior debt 
settlement to the Regional Office Claiins Collection Point of Contact 

Under HCFA delegations of authority, reflected in the A1S GUIDE, the Regional 
Administrator continues to have the anihority to collect claims in fill! and to refer 
collections in foil. This guidance does not alter those authorities for referrals. All 
such referrals must be reported to the OFM. Note that tie AIS Guido has been 
superseded with respect to defat settlement authority; currently, only the Deputy 
Chief Financial Officer is authorized to approve any debt settlement, including 
any compromise under the Federal Claims Collection Act 

The Regional Office Claiins Collection Point of Contact must maintain an up-to- 
date list of ail potential suspension or termination of collection actions, and 
compromises or other debt settlements under discussion, including those referred 
for collection in foil. Tha RCCCPOC must notify OFM of any change in the 
facts or status of a collection case that has been identified. 

3.2 Points of Contact 

Initially, the Regional Office Point of Contact shall be the Associate Regional 
Administrator who directs the Division of Financial Management 


[REGION 

POINT OF CONTACT 

TELEPHONE 

L 

BOSTON 

Lynda F. Silva 

617-565-1322 

U. 

NEW YORK 

Peter Rejsmao 

212-264-2505 

nr. 

PHILAIJELPHIA 

Bob Taylar 

21 5-861-4261 

IV. 

ATLANTA 

Dale Kendrick 

404-562-7301 

V. 

CHICAGO 

Opel Nealy 

312-353-9817 

VI. 

DALLAS 

Steve McAdco 

214-767-6402 

vn. 

KANSAS CITY 

Phi] QtiareiH 

816-426-5033 

VIII. 

DENVER 

Bernard Felloer 

303-844-1993 

XX 

SAN FRANCISCO 

David Ssyen 

415-744-3661 

X 

SEATTLE 

David Haffie 

2064515-2334 


jjLQgicfeof F inancial Management 

4.1 Responsibilities 

Hie Debt Collection Brandt (DCB), Division of Financial Integrity (DFi), 
Financial Services Group (FSG), Office of Financial Management (OFM) is the 
central office lead for coordinating til HCFA collection activities. The Debt 
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CoIUsetia Branch may refer crass or issue to OFM staff at appropriate, hut 
remains the sente for all taffarmasios on status. 

Ths Director, Division of Accounting, FSG, the Office of Financial Meneganent, 
is She Agency Claims Collection Officer (CCO) designated undgr-the 
iwjmnar.eots of the Federal Claims Collection. Act The responsibilities of the 
Agency Claims CoIIscHor Officer are described in the Administrative issuances 
Guide. 

The Deputy Chief Financial Officer (DCFO) is the toie HCFA official authorized 
to suspend or terminate collection action, at to compromise or otherwise make a 
debt settlement usds Sic FCCA. 

The Deputy Chief Financial Officer Bhsll he authorized to give financial 
concurrence to a CHPP decision act % programmatic edjmtmcjit, provided that 
approval is recommended in writing by a CHPP Group Director or Deputy 

The Chief Finandal Officer and the Deputy Chief Financial Officer shill each 
serve as a contact join! fer any HCFA or contractor aiaff member who is unable 
to satisfy himself or hsreSf that a proposed teaohitian of a Medicare payment 
dispute would not be improper wine the pro pc red resolution would result in 
HCFA paying more or recouping leas than it otherwise would have. 

4.2 Points of Contact 


POINT OF CONTACT 

NAME 

TELEPHONE 

lidbt Colfctt&oit Brins eh 
Clakni Cc^ectkm Officer 
Deputy Cfeirf FS&aacial 
Officer 

Maria Fanner 

Jeff Chaney 

Deborah Taylor 

410-786-5465 

410-786-5412 

410-786-6427 


S.I Responsibilities 

The Deputy Director of the Cater fer Health Plans and Providers (CHPP) shall 
serve as a contact point fer any HCFA or contractor itzff who is unable to satisfy 
himself or herself that a proposed resolution of a Medicare payment dispute 
would not he improper where the proposed resolution would result in HCFA 
paying more or recouping less than it otherwise would have. 

Each Group Director and Deputy in CHPP shall be authorized to give program 
approval to * CHPP decision on a programmatic adjustment, subject to 
concurrence from the Deputy Chief Financial Officer. 
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F«eb Group within the shall designate a Group Point of Contact (GPOC) for 
Federal Ctos Collection Act assessments and referrals. 

The Group Point of Contact shall be availsMe to Grocp staff for training and 
consultation of the Federal Claunj Collection Act r equirem ents, -assessment of 
FCCa applicability, and assistance in referral of potential Federal Claims 
Collection Act cases (requests to suspend or terminate collection action' on a debt, 
or proposals to compromise a debt or otherwise effect add* settlement under the 
FCCA) to OFM-Vosetbeless, tbe Group Point of Contact’s role does not relieve 
the CHPP staff person of the responsibilitjr for bong aware in all consultations 
with piwidaaof the potential for a technical pro g ramm atic discussion to quickly 
transform into a Fedaal Clsims Collection Art negotiation. Individual staff are 
Blways responsible Ssr ascertaining the facts of a case in sufficient detail to apply 
the FCCA assessment worksheet 

All CHPP staff should be notified of Ifee Group Point of Contacts identity sad t 
role, and of the reaponsibility of tire staff to work with the Oroup Point of Contact 
to oansslt with end refer cases to the Office of Brands! Management's Debt 
Collection Branch. In the absence of the Group Point of Centre*, any CHPP 
manager may refer a case to the Debt Collection Brattoh- 

5.2 Points of Contact 


Initially, the GPOC for each CHPP goup shall be the Group Director. 


CHPP GROUP 

GROUP POINT OF 
CONTACT (GPOC) 

TELEPHONE 

Purchasing Policy Groqp 

Tom Gustafton/Parashar Pstd 

410-786-5674 

Chronic Care Policy 

Group 

Tom Hoycrf Jstrice Flaherty 

410-786-5661 

Health Platt 

Administration Group 

Gary Bulcy/Jcaa Lcomaricr 

410-786-4297 

Provider Billing and 
Education Gwop 

Chet Robinson/Joe Bmseker 

410-786-6963 

Demonstration and Data 
Analysis Group 

Sharon AxnoWSid Trieger 

410-786*6451 


6.0 Office of the General Counsel 

6.1 Responsibilities 

All matters that are referred to the Department of Justice under the FCCA must be 
reviewed by the Office of the General Counsel. . 

Two component* of the Office of the General Counsel may be involved in 
Medicare ealledions: the Regional Chief Counsel's Offices (RCCOs), and the 
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Heal* Cate Financing Division (HCFD). In addition, the Balnea end 
Administrative law Division may be consulted if seise involves contract law. 
OOC is available to provide advice and assistance upon request 

Regions] Office staff may consult the corresponding Regional Chief Counsel’s 
Offices, fit accordance with Attachment G, referrals to the Departincnt of Justice 
fix collection in full mat be referred through the appropriate Regional Chief 
Counsel's Office. 

The Health Care Financing Division attorneys may be consul ted by Center fix 
Health Plans and Ptovidas or Office of Financial Management staff on Medicare 
programmatie issues in a ease. 

The Health Care Financiag Division and Regional Chief Counsels' Offices have 
designated attorneys to be the initial points of contact firrHCFA consultation. 
Those attorneys ere listed in section 6.2, below. 

6.2 Points of Contact 

The initial points of contact are: 


OGC COMPONENT 

POINT OF CONTACT 

TELEPHONE 

BCF DIVISION 

THotorb S tuber 

410-786-8*69 

REGION I 

Nancy Nemoa 

617-565-2382 

REGION n 

Annette Btant 

212-264-6373 

REGION m 

Jim Newman 

215-861-4461 

REGION IV 

Howard lewis 

404-562-7830 

REGION V 

Alan Dont - IN, iU MN 

312-886-1707 


A1 Jafife - Wl Ml, OH 

312-8*6-1699 

REGION VI 

Joel Lamer 

214-767-3463 


Backup - Gtyla Feller 

214-767-2995 

REGION VH 

Sam Borin 

816-426-6513, axL 221 

REGION vm 

Jay Swope 

303-844-5101 

REGION DC 

Dick Watennan 

415-437-8189 

REGION X 

Evelyn Mcdesney 

206-615-2278 
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attachment r 

PROCEDURES CONCERNING CERTAIN NON-FCCA ISSUES 
RELEVANT TO MEDICARE COLLECTION ACTIONS 


Introduction 

HCFA's need for stronger financial controls and accountability in fiscal management goes 
beyond the coordination of Federal Claims Collection Act (FCCA) and Title XVIII 
authorities and procedures. Several fialha- steps ate seeded, but this guidance cannot 
provide a full revision of all the affected procedures. However, catain specific concerns 
requite improved operations Immediately. 

The guidance below allies to collections and cost report settlements under Title XVHI 
generally, including programmatic adjustments. This guidance applies whether or not a 
case n found to be subject to FCCA requirements. 

Approval of Certsin Programmatic Adjustments to Amounts in Controversy 

As this guidance makes clear, all matten involving a debt must be refined to the Deputy 
Chief Financial Officer for a pprop riate disposition. Similarly, all matten for which there 
is no programmatic authority to resolve the amounts in controversy must be referred to 
the Deputy Chief Financial officer for appropriate disposition. Upon referral, the Deputy 
Chief Financial Officer must determine whether a matter involve* both » debt and a 
compromise or a suspension or termination of a collection action* 

• If the matter involves both a debt and a comproiaise ora suspension or tenninatiaa of 
a collection action, the FCCA applies, and, if the amoral of the debt exceeds 
$100,000, the DCFO must ensure that OGC and, ultimately. DOJ, review the matter. 

• If the matter is one for which there is no programmatic authority to resolve the 
amount in c ont rovers y , bat involves no debt, fee FCCA does not apply. The DCFO, 
however, must ensure that OGC reviews the matter. 

• If the matter involves a debt, but not a compromise or a suspearion or tentiination of 
a collection action, die FCCA does not require referral to the Department of Justice, 
regardless of amount. In such cases, a programmatic adjustment may be proposed 
The DCFO and die Deputy Director of the Center for Health Plans and Providers, 
however, must approve the resolution at a proper programmatic adjustment where the 
proposed adjustment would result in HCFA paying out more or recoup less than it 
otherwise would have. 
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As implied by the discussion above, if a matte involves neither a debt nor a compromise 
or a suspension or termination of a collection action, it need not be referred to the DCFO 
for disposition, Therefore, wc are implementing the following additional procedural 
safeguard: 

• la suds a situation, if any agency or contractor employee has not satisfied himself 
or herself tint a proposed resolution of a Medicare payment dispute would not be 
an improper programmatic adjustment, he or rite may request that the DCFO and 
the Deputy Director, CUP?, approve the proposed resolution as a proper 
prog r amm atic adjustment whore the proposed adjustment would result in HCFA 
paying out morn or recoup less than it otherwise would have. 

Six months fioro the issuance of this memorandum, the CFO win reevaluate ail of these 
procedural safeguards and advise the Administrator whether modifications are warranted 
and, if so, what those modifications should be. 

Consideration of Potential Financial Significance of Pioamninatic Adjustments 

CHPP staff are often consulted is experts on payment policy. Many, but not all, of these 
consultations may resnlt in programmatic adjustments, end the staff consulted may not be 
given the information needed to make a determination whether information, advice, or 
even s correction conveyed to a provider or intermediary has a significant effect on 
payment 

Requiring the coordination of all such consultations with OFM is unnecessarily 
burdensome. However, it is necessary that all CHPP itiff be vigilant to identify any case 
that may result in a national policy deeuka, a precedent that may materially afieet 
payment in other cases (especially open cases of disputed cost report settlements), or a 
significant difference in payment in a particular esse. OGC is available to provide advice 
end assistance upon request OFM is responsible for maintaining the Agency's financial 
controls and producing its financial statements. Coordination with OFM is necessary fbr 
any HCFA decision tint significantly affects those controls and statements. OEM actions 
on such cases will be based on those financial responsibilities, and will not abrogate 
CHPP ‘a authority on policy mattera. 

The required procedure minora established practice: oach CHPP stiff member is 
responsible fin idottifying potential eases and consulting Division or Group managers. 
Each Group Director shall dearie whether particular cases must be coordinated with 
OFM. 

CHPP shall develop guidelines for the asscsamcnl aai referral of cases to OFM, and shall 
train all CHPP staff in those guidelines and the supporting procedures. 
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Once a easels referred to OFM, DFI shall retain the responsibility for tracking the ease 
until i! is dosed or settled, and CHPP and regional DPM staff may be required to 
regularly update the status with DFL 


Identification of Potential Precedential impact of Programm atic Adjustments 

OFM will work with the CHPP and the Regions to establish a forum for discussion and 
identification of issues and cases under consideration that may have precedential impact 
on other cases. OGC will provide advice and assistance upon request. 

OFM shall develop a means of notifying FIs and carriers of issues that have been 
identified as having prece dent ia l risk- Onoe this means of notification is established, FIs 
and Carriers will report on a regular basis to the RO Claims Collection Point of Contact 
(RO CCPOC) the status efarsy cases involving those issues, These rqxnts will be 
consolidated regionally, and forwarded to OFM. OFM shill consolidate and analyze the' 
regional reports sad provide the resulting information to CHPP end the Regions. 

Before this identification, sotificafion and tracking system is established, FIs, Carriers, 
and Regions are required to regularly review cases on hand to assess precedents! risk, and 
to report any such cases informally to their regular points of contact. 


ProggnEaMicAdjU ftments in Cases Before the Provider Reim bu rsement Review Boar rl 

An FI and a provider may agree to programmatic adjustments under Title XV1H that 
resolve a cost report settlement that Is already before die PRRB. 

If the provider owes a debt to Medicare, the FCCA procedures must be followed 
regarding any action to compromise or suspend or terminate collection. This would apply 
even if the provider were actively replying die debt under an extended repayment plnn. 
However, cases before the PRRB are not subject to foe FCCA if foe debt has been repaid. 


Programmatic adjustments not subject to the FCCA must be raotdinsted with foe Office 
of Hearings (the component of HCFA’s Office of Internal Customer Support that provides 
staff support to the PRRB), and, to the extent that they have bom consulted regarding the 
programmatic adjustment, with OFM and any involved CHPP Group. The FI must 
document that only programmatic adjustments were made, and must observe fire 


a new Notice of Program Reimbursement (NPR). The Regional Office Claims Collecdoti 
Point of Contact must be notified to assure that any affected reports are appropriately 
updated. 


J 
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HCFA employees maybe confronted by proposals from provides or thesr representatives 
in the form of legal documents, requiring sn authorized signature, and designated by 
names such as “stipulation sgreemsnfor “stipulation of settlement." These agreements 
have most often arisen in cases with providers who arc in an appeal status, such as before 
the PRKB, or in litigation, but may involve providers who have not yet been issued a final 
NPR, In seme cases the agreement deals with the applicability of a particular ruling or 
decision («.g„ a circuit court decision) to one or more providers who may or may not have 
appealed the issue decided in the ruling or decision. Some such agreements may refer to 
specific amounts in controversy, others simply to application of particular policies or 
guidelines. 

HCFA is concerned that in same cases signing such an agreement may jeopardize future 
appeals of court decisions in other circuits and districts. Any HCFA employee who is 
asked to execute such an agreement must consult OGC and notify the appropriate' 

caw. 

We have concluded that confidentiality clauses, while not illegal, are contrary to public 
policy, and therefore, no agreement may contain such a clause, unless we are instructed to 
do otherwise, in the course of litigation, by the Department of Justice. 

The form of these agreements ia irrelevant to the determination of whether or not the 
FCCA applies. Although some are entitled as stipulating a settlement, the facts of the 
case must be considered to assess whether or not foe proposed agreement would 
constitute a debt settlement or other action subject to the Federal Cl aims Collection Act. 

The Office of Financial Management dull prepare instructions under which each regional 
Division of Financial Management (DFM) is to consult with its FIs and carriers as to tile 
frequency and nature of such stipulations, and report the results bade to the Office of 
Financial Management Based on that information collection, future guidelines will be 
developed. 


Bankruptcy gnd Insolvency 

HCFA routinely encounters situations in which a provider, managed care organization, or 
insurer is insolvent and owes Medicare monies. All bankruptcies and insolvencies are 
litigation, for the purposes of these procedures are treated as subject to the FCCA, and 
must be coordinated with DOJ. 

Bankruptcies and insolvencies of managed care organizations and other payers differ in 
key ways frora provider bankruptcies. State insurance departments are the primary 
sources of information -in managed care organization or insurer bankruptcy and 
insolvency situations. Typically, a State insolvency proceeding is called a receivership. 
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Although these guidelines are specific to tee for service Medicare operations, it is 
necessary to discuss Medicare managed care contracts in fins context, since organizations 
with Medicare managed contracts may also be other payers with which Medicare benefits 
must be coordinated, or may alto provide services to some beneficiaries on a fee for 
service basis. To assure proper coordination, CHPP shall develop appropriate procedures 
consistent with these guidelines to be followed when a managed care organization with a 
Medicare contract is declared insolvent by (he State insurance department or begins 
bankruptcy or insolvmey proceedings. CHPP shall immediately inform DFI about 
managed cere orga ni za t ion bankruptcy and insolvency Slings, noting the dates tha 
referrals occurred. If regional ataS are first to leant of an insolvency, they shall araflariy 
inform the regional DFM of such filings, which shall in tore Inform the RCCO and DFL 
DFI shall coordinate with CHPP, the Regional DFM and OGC or the RCCO to assure 
that the litigation is effectively coordinated, 

HCF A is generally notified of provider bankruptcies by its fiscal intermediaries and 
carriers orby DOJ through OGC. Pis and carriert thali immediately refer all provider 
bankruptcy coses to DFM, which in turn shall immediately refer the case to the RCCO for 
coordination of the litigation with DOJ. At the same time, the Regional DFM shall report 
the case to the Office of Financial Management's Division of Financial Integrity (DFI). 
noting the dates the referrals occurred. 

Tuning it vtry important in bankruptcy and insolvency matters. Time constraints 
prohibit central control by DFI of til responses, but KCFA must maintain a central 
repository of identifying and tracking information. If issues require coordination of 
responses with Central Office components, that coordination must be referred to DFI, 
unless court deadlines prohibit DFI ihali notify and coordinate with any necessity CO 
components, and shall coordinate with OGC (HCF Division) to assure the litigation is 
being handled appropriately. Similarly, in file Regions, DFM shall notify and coordinate 
with any necessary RO components, and shell coordinate with tire RCCO. 

RCCOs shall refer all directly received (whether from DOJ or otherwise) bankruptcy and 
insolvency cases to their Regional DFM. DFM shall coordinate as appropriate with the 
FI, carrier, cr regional staff who are responsible for a particular Medicare managed care 
plan, and report to and coordinate with DFI OGC dial! refer oil directly received 
(whether from DOJ or otherwise) bankruptcy and insolvency cases to DPI and coordinate 
with the RCCOs for handling and coordination With DOJ. 

To summarize, DFI in central office and DFM in the regional offices shall trade all 
bankruptcy and insolvency caeeaend jointly ensure the referrals to the responsible central 
office, regional office end OGC components as ap pro pi i ats. DFI shall assure thatHCFA 
provides DOJ (through the RCCOs or OGC) adequate bankruptcy support, including 
necessary supporting documents and analysis from FIs and carriers. 

All provider bankruptcy supporting document and analysis request* to the FI or earner 
shall be coordinated through the regional DFM. Requests to Medicare managed tore 
plans for supporting documents and analysis shall be referred to the plana through the 
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regional staff responsible for those managed cate contracts, but shell be coordinated with 
DFM, so that DPI may rely on a common contact point for status information on all 
bankruptcies and insolvencies. 

If a Region receives a bankruptcy referral from a Regional Attorney in the- RCCO or an 
Assistant US Attorney, ami has not received notice of the rase from DFI, the RO CCPOC 
shill report the case to.DFL 

Anneal of Adverse Court Decisions 

There has been inconsistency in hendling decisions of whether to appeel adverse court 
decisions. 


CHPP, OFM and die Office ofthe Attorney Advisor shall form an Appeal Review 
Committee to catabliih criteria for deciding whether to appeal The Appeal Review 
Committee shell consider cadi adverse court decision and apply its criteria to determine 
whether an appeal should be taken. OOC ihall advise the Committee wittioat s vote. 

The Committee dull be authorized to refer a case to OGC (HCF Division) requesting 
appeal on behalf of HCFA. HCFA recognize* that OOC must coordinate any such 
decision first with the. General Counsel's office sad secondly with DOT. 

The Committee shall work with OOC to sssurc adequate briefing and explanation of the 
issues under consideration, and shall coordinate technical support ftom HCFA staff in 
assessing potential risk exposures from a decision not to appal or the failure of an 
appeal. 

In the event that OGC informs the Committee that it doea not believe HCFA'e decision to 
appeal is advisable, the Committee shall notify and brief the EC. If HCFA disagrees with 
DOCs recommendation after discussion with OOC, tire Committee will, on die 
Administrator's request, coordinate the preparation and clearance of a decision 
memorandum, if necessary, requesting die Deputy Secretary to revisit (he OGC decision 
in discussion with the General Counad's office end HCFA. 
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Honorable Susan Collins 
United States Senate 
Washington, D.C 20510 

Dear Senator Collins: 

It has come to my attention that die Permanent Investigations Subcomraitte will be 
holding a hearing on the Health Care Financing Administration’s (HCFA) settlement of 
three claims, two of which were with major New York health care providers. I want to 
make sure that your Subcommittee understands my support for these institutions and the 
leadership of HCFA, in particular it’s former Director, Bruce Vladeck. 

I can attest, without reservation, to the integrity of Mr. Vladeck and his dedication to 
assuring access to quality health care for all. Bruce Vladeck worked in New York for 
many years before his appointment to HCFA. The President’s choice was a good one. 
Mr. Vladeck has an extensive knowledge in foe complex issues of health care finance. I 
am sure that if he believed that the matters at hand should have been settled, then they 
most likely should have been. 

The General Accounting Office report appears to make no accusations of conflict of 
interest Instead, the report alleges that proper procedure was not followed. Given the 
experience of Mr. Vladeck and the senior HCFA professionals who he assigned to 
negotiate these settlements and foe crucial role foe institutions in question play in 
providing health care, especially for the poor and uninsured, I see no reason to believe no 
matter what fair procedure would have been followed the result would have been 
'virtually the same. 



Cc: Hon. William Roth 
Hon. Ted Stevens 
Hon. George Voinavich 
Hon. Pete Domenci 
Hon. Tbad Cochran 
Hon Alien Spector 
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March 27, 2000 


Senator Carl Levin 
Ranking Member 

Committee on Governmental Affairs 
Permanent Subcommittee on Investigation# 
Senate Russell Building, Room 100 
Washington, D.C. 20510-6262 

Dear Cad: 


It has come to my attention that the Senate Governmental Affairs Subcommittee on 
Investigations la conducting a hearing tomorrow concerning how the Health Care Financing 
Administration (HCFA) settled certain Medicare claims in 1996, including some claims relating 
to public hospitals in LA. County. 

I thought it migjbt be useful to give you some context on this issue. During the 1995-1996 
period, 3- A. county was In b period of severe fiscal crisis, with alarming implications for fee 
continued viability of the public hospital system. There were threats of bankruptcy, and scene 
were even suggesting feat the county would have to walk away entirely from their obligations to 
serve fee poor. 

There was probably not a member of fee L.A. delegation of either party who was not 
aware of the serious threat posed to continuing health care services u> the many poor and 
uninsured persons who were served by these providers. 

During that period, fee California State admjnistratioo under Governor WUson supported 
and forwarded to HCFA proposals for a waiver of certain Medicaid requirements, and during the 
discussions of the county and State with HCFA, the severity of the problem facing fee LA. 
health system was undoubtedly impressed on HCFA, and other officials in the Admutistration. 

Many members of fee delegation, I am sure, urged HCFA officials to act appropriately 
and responsively in whatever areas w rare before them to aid the county in avoiding what loomed 
as a public health disaster. In other words, we wanted to assure feat inattention or bureaucratic 
delays in resolving resolvable issues were avoided to the extent possible. 

I understand that fee actions of Dr. Bruce Vladeck, who was head of HCFA at that time, 
to press his staff to resolve certain Medicare reimbursement disputes in 1996, are now being 
called into question. 
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I know Dr. Vladeck as a dedicated and able Administrator of the agency, who was totally 
committed to the protection and strengthening of both the Medicare and Medicaid programs. He 
was and is committed to the beneficiaries of these vital health care prograras-the aged and 
disabled persons who depend on Medicare and the low-income aged and disabled, and children 
and families, who are served by Medicaid. It is inconceivable to me that he would have taken an 
action that would have endangered or compromised the Medicare Trust Fund, or inappropriately 
settled claims. 

I cannot speak to the procedures that were followed in the agency when the final amounts 
were negotiated with the county. I can say again that the public health system of the county was 
in crisis, and it would have been indefensible of HHS if it did not attempt to respond legally and 
appropriately in a timely manner to act on all pending matters to ease the crisis. 

I heps these views might be of assistance to you as you proceed with the Subcommittee 
hearing tomorrow. 

With kind regards, I am 


Sincerely v 



HENRY A. WAXMAN 
Member of Congress 



Senate Permanent Subcommittee 
On Investigation! 

EXHIBIT » 29 

STATEMENT OF THE VISITING NURSE SERVICE OF NEW YORK 
MARCH 28, 2000 


The Visiting Nurse Services of New York (VNS) is extremely distressed 
about the March, 2000 GAO Report entitled, "HCFA - - Three Largest Medicare 
Overpayment Settlements Were Improper". As part of its attack against the Health 
Care Financing Administration (HCFA) and its allegedly inappropriate settlement 
of disputes with three providers, inaccurate and very damaging statements are 
made in the Report about the behavior of VNS. This statement seeks to correct 
some of the most egregious and inaccurate allegations in the Report. 

The GAO Report is the subject of the United States Senate Permanent 
Subcommittee on Investigation's hearing today. The report refers to a settlement 
agreement between HCFA and VNS. This settlement was reached in 1995 and 
followed a lengthy and serious policy disagreement between VNS and HCFA. 

The source of this protracted disagreement was the appropriate 
methodology for determining the average cost fcer visit for home health aide visits 
used in calculating Medicare reimbursement for certified home health care services. 
The methodology prescribed by HCFA was to be used by all New York State 
Certified Home Health Agencies and by certified agencies throughout the nation. 

VNS scrupulously followed the HCFA regulation that had been in 
place since 1965, only to discover in 1991 that the Fiscal Intermediary (FI) was 
reinterpreting HCFA's regulation— and retroactively recalculating its 
reimbursement methodology — when the FI discovered that it resulted in higher 
than expected Medicare reimbursement for home health care in some states. 

The policy that formed the basis for the FI's recalculation had never 
been clearly articulated, nor had this same FI used such policy in reviewing VNS's 
previously filed cost reports. Indeed, it was not until HCFA's issuance of HCFA Pub. 
60A/B, Transmittal No.AB-97-11 (August 1997) - - over two years after the final 
settlement agreement with VNS was signed - - that HCFA finally clarified its policy 
in this regard. Contrary to the implication in the GAO Report that VNS had 
received favored treatment, it is important to note that the enforcement of this 
policy clarification was made prospective only with respect to home health agencies 
whose fiscal intermediaries had been using a "less stringent"policy in the counting 
of non-Medicare home health visits and the reporting of associated costs. This is 
exactly the situation in which VNS found itself in 1991. 
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Under HCFA's regulations governing home health agencies, agencies 
are required to use a ’cost per visit by type-of-service" cost apportionment 
methodology . Under this method, the total allowable cost of all visits (Medicare and 
non-Medicare) for each category of visit (including home health aide visits) is 
divided by the total number of visits for that type of service in order tc determine 
the average cost per visit for each type of service. Then, for each category of service, 
the number of Medicare-covered visits is multiplied by the average cost per visit, 
with the resulting figure used in computing the cost report. (42 CFP.4 13. 53(a)(3)). As 
it was required to do, VNS followed this methodology in filing its cost reports. 

As it had done in the past, VNS included all Medicare and all non- 
Medicare (including Medicaid) home health aide visit costs in determining the 
average cost per visit. According to the existing regulations and manual 
instructions, home health agencies were to indude all costs of all home health aide 
visits, including those that were Medicaid reimbursed, as long as they were 
Medicare-like in nature. That included home health aide tasks such as assistance 
with medication administration and personal care including bathing, transferring, 
etc. Such tasks were performed during sH home health aide visits, both Medicare 
and non-Medicare, and thus it was perfectly appropriate to include the cost of such 
visits in VNS's cost report regardless of the actual visit length. 

Historically, VNS has taken under care patients who are often 
seriously ill, functionally impaired, and unable to leave tbeir homes. VNS serves an 
unusually high percentage of patients with congestive heart failure, pulmonary 
disease, cancer, advanced arthritis and other diseases with serious complications. 
VNS tends to receive and serve very sick "high acuity" cases because of its clinical 
expertise and vast experience in such cases as wound care and cardiac care. VNS 
also has historically served an enormous number of patients with AIDS. An 
unusually high percentage of its patients have two or more diagnoses and are 
cognitively impaired. 

Contrary to the implication in the GAO Report, the difference in length 
between Medicare and non-Medicare visits does not make it inappropriate for VNS 
to include 6uch visits in its cost report. While HCFA's methodology in this case may 
not have apportioned costs perfectly between Medicare and non-Medicare patients, 
that methodology was the approach that HCFA chose to use. To now paint VNS as 
having in some fashion acted inappropriately is baseless. In essence, there is no 
"correct" cost per visit from agency to agency, and there is no benchmark figure that 
applies across the board; this depends on the characteristics and size of an agency's 
overall casoload. 

We resent and take issue with the implication in the GAO Report that 
the settlement agreement with HCFA would permit provider reimbursement for 
costs for which the provider would not otherwise be entitled. This condusary 
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statement is extremely damaging and totally inaccurate. The very nature and 
uncertainty of the policy which was the subject of the protracted dispute belies the 
allegation that there was any "correct" number of hoars for a home health aide visit. 

The GAO Report asserts that the fiscal intermediary had sought 
guidance and support from HCFA's Central Office "based upon the home health 
agency's angry and hostile posture . . This is unfair and untrue. In feet, HCFA 
was brought in by the Fiscal Intermediary to give guidance in resolving the issue of 
what constituted "Medicare-like" services, since the intermediary and VNS 
continued to disagree on how to resolve this issue. 

The GAO Report accepts at fece value the assertion by the Fiscal 
Intermediary that it engaged in a substantive review of tbe nature of the non- 
Medicare home health aide visits to determine whether they were of "like-kind". 
That is not the case. The Fiscal Intermediary never undertook any review of a valid 
sample of cases, instead "reviewing" 65 non-Medicare case records out of a census of 
approximately 46,000 patients. Even in that review, the Fiscal Intermediary used 
an erroneous standard to make its findings. 

With years of open cost reports still awaiting closure while HCFA and 
the Fiscal Intermediary were engaged in a three-year debate about what policy 
should be applied in this case, VNS pursued the approach of trying to find a way to 
settle this policy dispute and to find an acceptable and supportable way to proceed 
in the future. It was against this backdrop that the FI issued its February Notice of 
Program Reimbursement (NPR), FI for the years 1988-1991, which in VNS' view 
was contrary to existing HCFA rules and guidance on this very issue given to the 
Fiscal Intermediary. Faced with the prospect of having to go through years of 
appeals, and with the uncertainty that HCFA would again allow the FI to 
retroactively change its polity, VNS again decided to attempt to settle this matter. 

The only contacts VNS ever made to seek guidance and resolution of 
this difficult policy issue were with individuals at HCFA itself, VNS at no time 
exerted undue pressure on any HCFA official, nor did it seek special or fevered 
consideration from the FI or HCFA. There was one brief telephone discussion with 
the HCFA Administrator seeking a fair hearing by HCFA so that VNS’s position 
could be aired. Even this contact was made after the issuance of the NPR, in the 
midst of a protracted settlement discussion, demanding the repayment of an 
enormous sum of money. We fail to understand how this constitutes an 
inappropriate action given the emergency nature of this development and our 
perceived need to attempt to move to resolve this issue expeditiously. 

While VNS could have waited for this matter to wend its way through 
the administrative (PRHB) process, that would have left the matter unresolved for 
many years, thus resulting in total uncertainty about reimbursement for ten or 
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more years on both a retroactive and prospective basis. It would have been 
impossible for VNS to endure this process, given the magnitude of the amount in 
issue and the uncertainty concerning fundamental issues relating to its overall 
reimbursement. In effect, this would have been like trying to rut) a business 
without knowing much how much and when the business would be paid. We 
believed at the time, and still believe that thie would have been an untenable 
position for us to be in. 

Finally, contrary to the GAO Report, tbe agreement with HCFA does 
not permit VNS to add a specified number of hours to its Medicare average 
"regardless of the number of hours of service actually rendered". Instead, the 
agreement cape the non-Medicare home health visits that can be included in the 
cost apportionment methodology as the lesser of the actual non-Medicare home 
health aide visit length or the actual Medicare home health visit length plus 1.63 
hours. 
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April 6, 2000 


Senator Susan M, Collins 
Chairman, Permanent Subcommittee 
on Investigations 

Committee on Governmental Affairs 
United States Senate 
SR-100 Russell Senate Office Building 
Washington, DC 205KM904 

Ret GAO Report: "Three Largest Medicare Overpayment Settlements 
Were Improper” and March 28 Subcommittee Hearing 

Dear Senator Collins: 

The National Association for Home Care (NAHC) felly supports your efforts to evaluate 
the Medicare overpayment settlement process utilized by the Health Care Financing 
Administration (HCFA). We are requesting that you include this letter in the record of your 
hearing of March 28. 

As part of its analysis, the General Accounting Office (GAO) focused on a settlement 
involving a hone health agency; the particulars of the settlement relate to a Medicare 
reimbursement issue that affects providers nationwide. As part of your evaluation of fee actions 
undertaken by HCFA to settle a controversy with that home health agency, we urge that you 
include in your examination the following considerations os to the nature of fee reimbursement 
concern. 

At issue in the settlement for the home health agency was an application of a Medicare 
cost reporting policy that is intended to distinguish between Medicare like-kind services and 
services which are not similar to a Medicare type of home health service. The distinction is 




253 


Senator Susan M. Collins 
April 6, 2000 
Page 2 




HOMBCARp 


necessary for purposes of calculating the average cost of Medicare visits under die cost reporting 
formula devised by HCFA. During the time period in issue, the early 1990s, neither HCFA nor 
its fiscal intermediaries maintained a written, consistent policy definition that could be applied 
by home health agencies. It was not until 1 997 that HCFA issued a nationwide policy definition 
setting out fee standards for determining "like-kind” services. 


As a result of fee application of ad hoc standards for determining like-kind services prior 
to the policy issuance, a number of home health agencies have been subject to reimbursement 
disallowances. Recently, two of those instances led to reversals of their reimbursement 
disallowances by the Provider Reimbursement Review Board, the administrative appeals forum 
for Medicare reimbursement disputes. 

The settlement of an issue that is surrounded by confusion, ambiguity, and a lack of 
definitive standards makes sense. HCFA should have considered settlement of more of these 
contested matters than just the one at issue in the GAO report. It was in the best interest of all 
parties to address the matter prospectively to achieve uniform administration of the Medicare 
home health benefit 


On a secondary note, we urge you to take steps to avoid HCFA abandoning any 
consideration of overpayment settlements. As you are well aware, fee home health community 
has been devastated by the effects of the interim payment system, with many home health 
agencies hit wife overpayments due to the retroactive nature of the payment limits. HCFA 
should be authorized to compromise fee ) PS-related overpayments as a means to reestablish a 
firm foundation for the delivery of home health services. A compromise settlement opportunity 
for IPS-related overpayments, combined with your efforts and those of your colleagues to bring 
refinement to the Balanced Budget Act of 1 997, could go a long way toward restoring access to 
home health services for Medicare beneficiaries nationwide. 


As always, our staff stands ready to assist you in further exploration of this and other 
issues of importance to home care. Thank yon for all of the good work that you do. 



Senator Carl Levin 

K. Lee Blalack, Majority Staff Director 
Linda J. Gustitus, Minority Staff Director 
Priscilla Hanley 
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Senate Permanent Subcommittee 
On fnve*tif«tionj 

EXHIBIT » 31 



National Association of Public Hospitals and Heaiih Systems 

1W1 PENNSYLVANIA AVENUE, NW. SUITE 950. WASHINGTON DC 20004 { 202.585.0100 j FAX 202.S8S.0101 


April 10, 2000 

The Honorable Susan Collins 

Chair, Permanent Subcommittee on Investigations 

Governmental Affairs Committee 

Russell Senate Office Building 

Washington, DC 20510 

Dear Chairwoman Collins: 

The National Association of Public Hospitals (NAPH) is writing to comment on 
the hearing you held on Tuesday, March 28 on the General Accounting Office (GAO) 
report entitled "Three Largest Medicare Overpayment Settlements Were Improper.” We 
are submitting our comments for inclusion in the record. We would like to provide some 
perspective on the situations of two of the three providers discussed in the report, the 
New York City Health and Hospitals Corporation (HHC) and the County of Los Angeles 
Department of Health Services (DHS). NAPH strongly supports efforts by the 
Administration and members of Congress to ensure that Medicare funds are used 
appropriately. However, we think that the GAO report unfairly characterized the two 
providers in question. We think the following points deserve to be clarified for the 
record: 


« HHC and DHS are two of the largest providers of care in the country. In 1997, eleven 
HHC acute care hospitals provided over 200,000 inpatient discharges and over 4.8 
million outpatient visits. Six DHS hospitals provided over 106,000 inpatient 
discharges and 3 million outpatient visits. Both of these systems treat predominantly 
low-income patients, mostly Medicaid* uninsured and low income Medicare 
individuals. HHC had annual patient revenues of over $2.3 billion and DHS had 
patient revenues of $1.5 billion in 1997. While they may treat relatively fewer 
Medicare patients than the average hospital, their annual Medicare revenues are 
nevertheless substantial (over $601 million for HHC and over $150 million for DHS 
in 1997). Thus, given their size and the number of years in question, the magnitude 
o f these settlements was not excessive. 

* A point that was repeatedly misstated throughout the hearing, and in the report, 
relates to the nature of Medicare cost report disputes * These were not amounts that 
the providers owed HCFA, nor are the amounts described as “in dispute” correct. 
Every year, hospitals file cost reports. Once the fiscal intermediary finalizes their 
audit of the report they make adjustments to Medicare payments based on what they 
believe are appropriate Medicare costs, and those amounts are deducted from future 
payments by HCFA. Often providers will dispute the findings of the intermediary 
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and they will appeal those findings to the PPRB, which is what these two provider 
systems did. liras, the providers did not owe HCFA. The providers believed that 
HCFA owed them the disputed amounts. .Further, the amount that these providers 
believed that they had been underpaid was far higher than the amounts of the final 
settlements — in HHC’s case, the total amount cf claims in dispute was $350 million 
and in DHS’s case, the total was S79.4 million. Thus, both providers settled these 
claims for far less than they believe that they had been underpaid. 

* The “special treatment” received by these two provider systems did not include 
timely treatment of their settlements. In both cases, these providers waited many 
years for these claims to be settled. In HHC’s case, the years in dispute were 1983 
through 1993 and in DHS’s case, the years in dispute were from die raid-l980’s 
through 1993, HHC’s settlement occurred in 1996 and DHS’s settlement occurred in 
1 997. It is hard to imagine how these settlements could possibly be considered 
“sweetheart” deals when providers had to wait so many years for settlement Also, it 
is perfectly reasonable for providers to request assistance in moving the bureaucracy 
by contacting the Administrator or having their members of Congress intercede for 
them when the “standard process” takes this long. 

* In both situations, as Bruce Vladeck, die fonner HCFA Administrator, testified, 
urgency was necessary. In 1 995, the Los Angeles County Board of Supervisors was 
giving serious consideration to closing one or more LAC hospitals, due to a fiscal 
crisis. Similarly, HHC was experiencing substantial shortfalls at about this time. 

Both systems’ finances were in jeopardy. These systems provide care to many low- 
income patients without any other health care alternatives. Additionally, they provide 
unique and costly trauma, bum, neonatal intensive care, and other services on which 
their entire communities rely. 

* The nature of the claims in dispute also requires some clarification. Most of the 
claims were for reimbursement of the costs of bad debt A hospital incurs bad debt 
when a patient is unable or unwilling to make co-payments or pay deductibles for 
which they are responsible. Typically, hospitals must demonstrate that either the 
Medicare patient was indigent or that two bills were sent to the patient before any 
amounts can be written off. According to the report, these two systems were unable 
to provide adequate documentation that either of these two conditions was met. 

While we are not familiar with the level of documentation provided, the patients that 
these providers treat aTe almost always indigent and almost always unable to pay. 

In summary, we believe that the GAO report was unfair and inaccurate in its 
portrayal of these two systems. We were also very sorry to see how unfairly the report 
portrayed Dr. Vladeck, who has been a dedicated, intelligent, and caring public servant 
Dr. Vladeck has been devoted throughout his career to improving access to health care 
for all Americans, and particularly to meeting the needs of the poorest and most 
vulnerable in our nation. Please do not hesitate to call if you have any questions, at 202- 
585-0100. 


Sincerely, 
Larry St-Gage 




cc: Senator Carl Levin 
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United States General Accounting Office 
Washington, DC 20S48 


Saute Permanent Sab committee 
Ob Investigatiost 

EXHIBIT # 32 


Office of Special Investigation# 


April 10, 2000 

The Honorable Susan M. Collins 
Chairman 

Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States Senate 
Washington, DC 20610-6260 

Dear Senator Collins: 

I am writing to you at your staffs request that GAO respond to the implication some 
raised during the Subcommittee's March 28, 2000, hearing entitled “ Oversight of 
RCFA’s Settlement Policies : Did HCFA Give Three Providers Special Treatment 1" 
that GAO did not give one of the witnesses, Bruce Vladeck, an adequate opportunity 
for an interview prior to the publication of our report on this matter. 1 In a letter 
written on March 27, 2000, by Mr. Vladeck’s attorney to you and during the hearing it 
was suggested that GAO was "wholly unfair” and had “labeled" Mr. Vladeck as a 
"reluctant witness." Mr. Vladeck’s attorney went on to write that it appeared to him 
that William Hamel of my staff “was personally vested in this matter" and suggested 
that Mr. Hamel’s participation In our investigation violated Rule 6{e) of the Federal 
Rules of Criminal Procedure. Lastly, he wrote that the Subcommittee “should resist 
Mr. Hamel's efforts to portray Mr. Vladeck as an uncooperative witness.’ 

From the outset, as you know, neither Mr. Hamel, nor the report and testimony GAO 
Issued in this matter characterized Mr. Vladeck as uncooperative. However, as I 
testified before the Subcommittee, GAO made fifteen contacts with Mr. Vladeck and 
his attorney between July and October 1999, in an attempt to interview Mr. Vladeck 
and afford him the opportunity to dscuss his involvement with the settlements, 
without success. To address any concern Mr. Vladeck may have had about ongoing 
grand jury proceedings, we also offered Mr. Vladeck the opportunity to only answer 
questions about the settlements that were not the subject of any prior investigation. 
This was also unacceptable to Mr. Vladeck or his attorney. Three times Mr. Vladeck’s 
attorney set dates for an interview, only to postpone it twice and finally cancel the 
scheduled interview at the last minute. Indeed, it was not until two weeks prior to 
the hearing that Mr. Vladeck was questioned about the matters we investigated, and 
that was at a deposition conducted by Subcommittee staff. 


’ See GAQfOSMXM HCFA Three Largest Medicare Overpayment Settlements Were Improper. 
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Althou^i Mr. Hamel was the principle investigator assigned to our investigation, he 
was not the principle author of our report. The report was a joint effort between the 
Office of Special Investigations and our Office of General Counsel and it had 
numerous layers of senior GAO management review, including an Associate General 
Counsel, the General Counsel, the Assistant Comptroller General for Quality and Bisk 
Management, and myself 

Lastly Mr. Vladeck's attorney alleged that Mr. Hamel was “personally vested” in this 
matter, and there were ensuing suggestions at the hearing that Mr. Hamel was on a 
“personal crusade," implying that his participation in our investigation was in some 
way improper or unethical. You will recall that 1 also provided testimony at the 
hearing demonstrating the vetting process we went through for Mr. Hamel to 
participate in this investigation. This included several communications with officials 
from the Department of Justice and from Mr. Hamel’s former employer, the Office of 
Inspector General at the Department of Health and Human Services. The Department 
of Justice explicitly sanctioned Mr. Hamel’s participation in this matter, and the 
Office of Inspector General had no objection provided Mr. Hamel adhered to certain 
guidelines, which he did. GAO’s Office of General Counsel also reviewed his 
participation and concluded that it would be lawful. Finally, it should be noted that 
you requested this investigation be made, and in response I assigned Mr. Hamel to it 
Our process in investigating this matter belies any notion of a “personal crusade" as 
some might allege. 

I appreciate the opportunity to address how Mr. Vladeck’s attorney has characterized 
GAO’s report, testimony, and staffing decisions on this matter, and respectfully 
request that you make this letter a part of the official hearing record. 


Sincerely yours. 



Robert H. Hast 

Assistant Comptroller General 
for Special Investigations 

cc: The Honorable Cart Levin 
Ranking Minority Member 


Page 2 
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MARK FJNUCAN6, Director 

COUNTY OF LOS ANGELAS 
DEPARTMENT OF HEALTH SERVICES 
313 R f^aefoe. U* Angeis*, CA S0012 


April 11,2000 

Honorable Susan Collins, Chair 
Honorable Carl Levin, Ranking Member 
Committee on Governmental Affairs 
Permanent Subcommittee on Investigations 
Senate Russell Building,. Room 100 
Washington, D,C. 20510-6262 


Senate Penoanect SubeetxunHSxe 
On InveHigatioM 

EXHIBIT t f 33 


BOARD OF SUPERVISORS 


KSetiMiO.Antoswvtaft 


Dear Senators Collins and Levin: 

As the Director of the Los Angeles County Department of Health Services (LAC DHS), I 
am writing to respond to die testimony presented at your March 28, 2000, hearing 
regarding fee General Accounting Office report on three Medicare settlements. I am 
concerned that die hearing created a perception that the settlement with LA County was 
improper. In response, my department has developed toe following summary. I hope 
this additional information, submitted for the record, helps clarify a number of the key 
issues addressed in the hearing. 

As way of background, LA County operates six acute care hospitals, six comprehensive 
health centers, and 42 health centers with an operating budget of $2.6 billion. The 
County provides almost three million outpatient visits and 660,000 inpatient days to toe 
poor and indigent population of Los Angeles. Most of the patients treated by LAC DHS 
are low- income or uninsured, and Medicare constitutes a relatively small share of our 
overall payer mix. LA County hospitals are designated disproportionate share hospitals. 


L The settlement concerned funds that the Health Care Financing Administration 
(HCFA1 owed to LA Countv. 

The settlement involved Medicare funds that HCFA owed to toe County. In general, toe 
County flies Medicare cost reports to HCFA on an annual basis. The Fiscal Intermediary, 
on audit, disallowed certain amounts on various cost reports, dating back to 1981 and 
withheld payment. The County appealed these cases in a timely manner to toe Provider 
Reimbursement Review Board (PRRB). By early 1 997, toe County had over 130 appeals 
pending at the PRRB, which involved over $ 100 million. 
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The settlement at issue involved 45 cases/fiscal years totaling $79.4 million. These 
appeals involved Medicare bad debt claims, the methodology for determining the relative 
value units used to apportion costs an the cost report, intern and resident counts for 
medical education costs, and payment for andllary/diagnostic services. In order to 
resolve the appeals, die County accepted a final settlement of $51 million from HCFA — 
36 percent less than the total value of the appeals. Prolonging the appeals process would 
have cost the County additional administrative and potential legal expenses. 

2. Many of the anneals had been needing for more than ten years. 

The settlement covered appeals related to costs incurred as early as 1 980/81 . Fourteen of 
the cases in die settlement involved fiscal years before 1990. During the pendency of 
these appeals, HCFA held all die disputed funds. Although many of the appeals had been 
pending for many years, HCFA is not required to pay interest on any amounts that the 
County eventually would receive through an administrative resolution or PRRB decision. 
Accordingly, further delay in tee receipt of the funds would have diminished the real 
value of the any recovery. 

3. The pending appeals had merit 

In general, many of the appeals resulted from the rate and billing structure used by the 
County. Specifically, the County hospitals use a form of all inclusive charges for both 
inpatient and outpatient services instead of the itemized charges method. The Medicare 
rules specifically allow providers to use all inclusive rates. This rate structure is more 
cost effective than an itemized charge system, and it allows the County to focus its 
limited, public resources on patient care rather than administration. However, fliis all 
inclusive charge structure results in billing and documentation issues that are different 
from other providers. 

• Before the PRRB received notice of the settlement, it decided one of the pending 
appeals. The PRRB ruled in favor of tee County, finding that the County was not 
obligated to provide the documentation required by the Fiscal Intermediary. 
However, that appeal had already been included as part of tee settlement 
Therefore, tee County did not receive tee full value of file PRRB’s decision. 

• Several of tee cases in tee settlement related to tee issue of relative value units. 
The Fiscal Intermediary settled a similar issue with the County for two prior 
years. The appeal for an additional year was heard by tee FRRB in December of 
1 994; however, due to the complexity of the issue, the PRRB still had not reached 
a decision March of 1997. If tee PRRB believed tear the County’s position was 
dearly without merit, it would have been able to render its dedsion by the time of 
flie settlement 
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• A significant number of the cases in the settlement concerned bad debts. The 
population served by LAC DHS is predominantly poor; therefore, most of our 
Medicare patients are not able to pay their coinsurance or deductibles, resulting in 
bad debts. However, the County was paid for only a portion of these Medicare 
bad debts. Even though the Fiscal Intermediary confirmed that LAC DHS makes 
reasonable collection efforts, payment was withheld pending development of 
detailed documentation. 

4. The settlement was unanimously approved by the Board of Supervisors in open 
session. 


On March 1 1, 1997, at an open, publicly noticed meeting, the Los Angeles County Board 
of Supervisors unanimously approved the settlement of its Medicare cost report appeals. 


1 appreciate the opportunity to provide this summary for you. 1 hope this helps clarify the 
settlement. 


Sincerely, 




Director 


Cc: Senator Feinstein 

Senator Boxer 

Los Angeles Congressional delegation 
Board of Supervisors 
Chief Administrative Officer 
County Counsel 
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DEPARTMENT OF HEALTH ft HUMAN SERVICES 


Seiuits P«rfiaaeat S»txoraoji?t« 
On 3nvnrtij*tlon* 

EXHIBIT * 54 


Offfce of tfc* AttMctant Secretary 
for Uatatouon 


WtihlRflton, O.C. 20201 


May 11, 2000 


Ms. Mary Robertson 
Staff Director 

Senate Committee on Governmental Affairs 
Permanent Subcommittee on Investigations 
100 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Ms. Robertson; 

Enclosed please find a copy of correspondence from Assistant Secretary John Callahan of the 
Departm ent of Health and Human Services to David Walker, Comptroller General concerning a 
March 2000 GAO Report about the Health Care Financing Administration (HCFA). 

This GAO Report, “HCFA: Three Largest Medicare Overpayment Settlements Were Improper," 
was the subject of a March 28, 2000 Subcommittee hearing. 

I would respectfully request that this correspondence be made a part of the permanent hearing 
record. Please call me at 690-7450 if you have any questions or if there is a problem fulfilling 
this request. 



Jane Horvath 

Deputy Assistant Secretary 
for Health Legislation 
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DEPARTMENT OP HEALTH A HUMAN SERVICES office of the Secnutr 


MAY - g 2ogg w»vw>gtof>. o.c. 20201 

The Honorable David M. Walker 
Comptroller General 
General Accounting Office 
441 G Street, NW 
Washington, DC 20548 

Dear Mr. Walker: 

As you know, the General Accounting Office (GAO) recently released a report entitled 
“HCFA: Three Largest Medicare Overpayment Settlements Were Improper." In addition, on 
March 28, 2000, GAO representatives testified before the Senate Permanent Subcommittee on 
Investigations (Subcommittee) as to the report’s findings. Hie report contained criticisms of 
decisions made by former and current officials of the Health Care Financing Administration 
(HCFA), including allegations of wrongdoing by specific individuals. We are deeply troubled 
that the GAO, in releasing the report, did not follow its usual procedures and thereby denied both 
HCFA and the specific individuals mentioned in the report an opportunity to review and 
comment on the report’s findings before they were made public. Indeed, the published report, 
unlike other GAO reports, does not reflect or otherwise reference HCFA's views, 
notwithstanding HCFA's full cooperation with the GAO's inquiry. 

The GAO’s conduct in this matter is particularly disappointing because the report is 
replete with seriously misleading and plainly erroneous characterizations of law and feet The 
following are some examples of the problems embedded in the report: 

• The report repeatedly misrepresents that regulations implementing the Federal Claims 

Collection Act (FCCA) required HCFA officials to refer these Medicare payment dispute 
resolutions to the Department of Justice (DOJ). Our view of the circumstances in which 
refeiral is required is summarized below and in the enclosed document- These 
circumstances are not present here. 

• The FCCA requires referral to DOJ only where there is a compromise of a claim. 

A situation in which the federal government owes a provider (as opposed to one in 
which a provider owes the federal government) is not a "claim" for purposes of 
the FCCA. Moreover, a programmatic adjustment to orcorrection of a cost report 
is not a "compromise” for purposes of die FCCA. 

• HCFA’s cost reporting scheme functions as an alternative dispute resolution 
process to which the FCCA is inapplicable. There are approximately 10,000 cost 
report appeals pending before the Provider Reimbursement Review Board 
(PRRB), the administrative tribunal to which the approximately 30,000 cost 
reporting providers in the Medicare program may petition for relief. 

Approximately 95 percent of These appeals settle before they are heard by the 
PRRB. It is inconceivable that Congress, in structuring the Medicare program, 
intended that DOJ would have the expertise, end personnel and other resources to 
review and negotiate the final amounts payable in each of these settlements. 
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The report, itself concedes flat "the issue of whether HCFA complied with the Federal 
Claires Collection Act is not free from doubt" Report at 20. Despite-its uncertainty 
about the applicability of the FCCA, die GAO engaged in an intensive investigation 
occasioning significant cost to this Department and to individuals involved, and 
culminating in a hearing before the Subcommittee. 

• The report extraneously discusses compromise criteria (i.e., litigation risk, inability to 
pay, cost of collection) that are inapplicable to these Medicare payment dispute 
resolutions. The attached document describes the relevant analysis. 

• The report misconstrues HCFA's policies and practices concerning waiver of interest and 
extended repayment plans. In feet, HCFA has considerable discretion to waive interest 
and negotiate extended repayment plans, and exereises this discretion not infrequently, 

» The report mischaracterizes the legal advice rendered by the Department 1 s Office of the 

General Counsel with respect to one of the Medicare payment disputes. In fact, the 
Office of the General Counsel indicated that the course of action suggested by the fiscal 
intermediary was a legally permissible one, but not the only legally permissible one. 

• The report treats these three agreements as unique. It fails, however, to acknowledge that 
there were at least six other agreements that contained non-disclosure provisions (Hearing 
Transcript at 64) and that a 1985 agreement involved one of the same three providers, 
addressed one of the same types of payment disputes, and contained an identical non- 
disclosure provision. A copy of the agreement that memorialized tills resolution, which 
was signed by the then HCFA Administrator, was provided to the GAO in response to its 
request for documents prior to the issuance of its report. 

• The report repeatedly asserts that HCFA official Charles Booth did not believe that each 
of the Medicare payment dispute resolutions was in the best interests of the federal 
government at the time of resolution. This assertion, however, is contradicted by Mr. 
Booth's testimony before the Subcommittee. Hearing Transcript at 120. 

• The report implies that then HCFA Administrator Bruce Vladeck indicated the terms on 
which to resolve the Medicare payment disputes. Dr. Vladeclds testimony before the 
Subcommittee, to the contrary, makes clear that he indicated only the desire to resolve the 
payment disputes promptly. Hearing Transcript at 137 , 139 . 

• The report implies that Dr. Vladeck violated ethical rules by involving himself in certain 
of the Medicare payment disputes. This suggestion, however, is wholly at odds with the 
legal conclusion of the GAO's General Counsel articulated in his testimony before the 
Subcommittee in Much he flatly stated that there was no such violation. Hearing 
Transcript at 33. 
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• Tsic report states that Dr. Vladeck should have sought advice on the propriely of his 

involvement in matters concerning certain of the provider at issue. The GAO, however, 
did not even contact Department ethics officials to determine whether that advice had 
been sought or received. In fact, Dr. Vladeck testified before the Subcommittee that he 
had obtained an opinion from Department ethics officials that made dear that there was 
noconfUctofinterestianiaKetssuchasthese. Hearing Transcript at 152. 

While there is no evidence.in the GAO's report to support a conclusion of any 
wrongdoing, it should be noted that HCFA has taken a number of steps to clarity and strengthen 
its financial management practices in this area, la addition to appointing a Chief Financial 
Officer (CFO) in 1 997, HCFA recently appointed a Deputy CFO to oversee its debt collection 
activities. At the recommendation of the Department's Inspector General, the Deputy CFO is a 
Certified Public Accountant. Furthermore, HCFA recently clarified existing procedures and 
implemented new safeguards to ensure that debt collection activities continue to comply with foe 
law and to reflect sound and consistent policy, For example, certain agreements now may not be 
executed without the approval of both the Deputy CFO and HCFA's senior career Medicare 
payment policy official. In addition, if any HCFA or contractor employee is unable to satisfy 
himself or herself that a proposed resoludon of a Medicare payment dispute would not be 
improper, and foe proposed resolution would result in HCFA paying more or recouping less that 
it otherwise would have, he or she may ask that the proposed resolution be approved by both the 
Deputy CFO and HCFA's senior career Medicare payment policy official. HCFA has also 
prohibited the future use of non-disclosure provisions. 

The GAO's report should include the corrections made here summarily and regrettably 
after its publication. We request that this letter and attachment be filed with and referenced in 
the GAO's report for any and all future use. 



Assistant Secretary for Management 
and Budget/Chtef Financial Officer 


Enclosure 
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ENCLOSURE 


ADMINISTRATIVE RESOLUTION OF MEDICARE PAYMENT DISPUTES 


Certain Medicare providers, seek as hospitals and home health agencies, receive payment 
for services rendered by filing an annual cost report with a HCFA contractor lenown as a 
fiscal intermediary (FI). When a cost report is filed, the FI applies HCFA’s Medicare 
payment policies to determine the amount owed to the provider. At this point, 
discussions often take place between the FI and the provider about the costs and policies 
at issue. Once the FT determines the amount owed to the provider, the FI issues to the 
provider a Notice of Program Reimbursement (NPR), which details, among other things, 
the costs that were claimed but disallowed. The amount owed to die provider is 
compared with the amount paid to the provider in periodic interim payments (PEP), if any, 
during the cost year at issue. If fee amount paid to fee provider in PEP is greater than fee 
amount owed to fee provider in fee NPR, the FI makes a written demand for payment, 
and, thirty days thereafter, interest begins to accrue. In most cases, the amount owed by 
fee provider is ofiset against fee future PIP paid to the provider. Through such offsets 
against continuing payments, fee demand for payment is totally satisfied. 

The provider may challenge fee FI’s determination of fee amount of fee Medicare 
payment owed through an appeal to fee Provider Reimbursement Review Board (PRRB) 
and, thereafter, to federal court Such an appeal does not stay the recovery of die 
overpayment. Because of fee large number of matters pending before fee PRRB, several 
years may elapse before the case is heard. During this time, further discussions often take 
place between the FI and the provider about the costs and policies at issue. The issuance 
of fee NPR notwithstanding, the FI may reopen fee cost report and thereby alter fee 
amount to be paid to the provider if a conclusion is reached feat fee FI misapplied 
HCFA’s policies to fee provider’s costs. In fact, many matters pending before fee PRRB 
are settled in this manner. 

Claims by providers against the federal government are not claims for purposes of the 
FCCA 

The FCCA, 42 U.S.C. § 3711, by its own terms, applies only to claims by fee federal 
government against a provider; it does not apply to claims by a provider against the 
federal government. See Debt Collection Improvement Act of 19%, Pub. L. No. 104- 
134, § 31001 (zX 1XB), 110 Stan 1321-58 (19%); 4 C.F.R. § 101.2(a). As described 
above, in most cases in which fee amount of the PEP paid to the provider is greater than 
fee amount owed to the provider in fee NPR, the amount owed by the provider is offset 
against fee future PIP paid to the provider. 
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The offset against the future PIP paid to a provider is almost always complete by the time 
a matter pending before the PRRB is settled. This is particularly so given the number of 
years that may elapse before a docketed case is heard. In such a case, there is a claim by 
the provider against the federal government, and, therefore, the FCCA is inapplicable. 

Adjustments to cost reports bv FIs are not compromises as defined bv the FCCA 

The GAO, itself; has distinguished the term “compromise” from the term “settlement,” 
which strongly suggests that adjustments to cost reports by FIs are not compromises as 
defined by the FCCA: 

While the term “settlement” in the litigation context means compromise, it has a 
different meaning in the administrative claims context The Supreme Court has 
defined the term “settlement” as denoting die appropriate administrative 
determination with respect to the amount due. Thus, to settle a claim means to 
administratively determine the validity of that claim. Settlement includes the 
making of both factual and legal determinations. The authority to' settle and adjust 
claims does not, however, include the authority to compromise. In the claims 
context, compromise means accepting less than the full amount owed in full 
satisfaction of the claim, 

Letter from Robert P. Murphy, General Counsel, GAO, to The Honorable Carolyn B. 
Maloney, House of Representatives 7 (Sept. 30, 1997) (citing Illinois foiretv Cn v 
United States ex rel. Peeler. 240 U.S. 214, 219-21 (1916); Cooke v. United States. 91 
U.S. 389, 399 (1875); Antrim Lumber Co. v. Hannan. 18 F.2d 548, 549 (8* Cir. 1927); 
Secretary of the Interior, 20 Comp. Gen. 573, 577 (1941); GAO Legal Opinion B-200 112 
(May 5, 1983)). The GAO has suggested that even a document entitled “Compromise 
and Settlement Agreement” made “for the purpose of compromising and settling claims 
and disputes” does not necessarily involve a compromise as defined by the FCCA. JsL at 
7-8. 


Consistent with this reasoning, “settlements” in the cost reporting context are not 
“compromises” for purposes of die FCCA. As indicated above, the issuance of an NPR 
notwithstanding, an FI may reopen a cost report and thereby alter the amount to be paid 
to a provider if a conclusion is reached that the FI misapplied HCFA’s policies to the 
provider's costs. This is not a compromise, but rather an adjustment or correction; it 
ensures that the amount of the claim has been properly detennined. 


2 
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The cost reporting process is an alternative dispute resolution process to which the FCCA 


Congress did not contemplate subjecting the administrative resolution of Medicare 
payment disputes to the FCCA. There are approximately 1.3 million health care 
providers that participate in the Medicare program. Of these providers, approximately 
30,000 receive payment far services rendered through fee cost reporting process 
described above. (Although the remaining types of providers, such as physicians and 
suppliers, do not file cost reports, their payments, nonetheless, may be subjected to 
comparable adjustments.) Currently, there are approximately 10,000 appeals pending 
before the PRRB. Approximately 95 percent of these appeals, which often, involve 
disputed amounts in excess of $100,000, are settled before they are heard by the PRRB. 

It is inconceivable that Congress, in structuring the Medicare program, intended that the 
Department of Justice would have the resources and die expertise to review each of these 
dispute resolutions. Moreover, it is clear that, should each of these dispute resolutions be 
subjected to the FCCA, HCFA would be unable to make payments to providers 
efficiently, thereby jeopardizing the quality of services to beneficiaries and toe 
infrastructure of the Medicare program generally. 


3 
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DEPARTMENT OF HE .*H & HUMAN SERVICES 


Sea** Pent****: Subcommittee 
Oa lavtrtffliSctM 

exhibit « 35 

OSce of a* S*a«t»/y 


Office of m General CoynisI 
©,C. 30201 


*f-> 30 £93 


Hr. Stephen D. Potts 
Director 

Office of Government Ethics 

1201 New York Avenue, N.W.; Suite 500 

Washington, D.C. 20005-3917 

Dear Mr. Potts: 

Pursuant to section 103(c) of the Ethics in Governaent Act, as 
amended by the Ethics Reform Act of 1959, 5 U.S.C. App. C, 

$ 103 (c) , I an transmitting herewith a copy of the certified 
Public Financial Disclosure Report, SF 278, of Bruce c. Vladeck, 
who has been nominated by the President to serve as the 
Administrator of the Health Care Financing Administration (HCFA) 
at the Department of Health and Human Services. 

This office has reviewed Hr. Vladeck' s financial disclosure 
report and advised him of the need to take certain actions in 
order to avoid the potential for any conflict of interest or 
appearance 'thereof . * Mr. Vladeck has 'agreed to take the actions 

outlined herein to de&i with' any problematic ' interest or 

relationship. The contents of this letter constitute an ethics 
agreement pursuant to 5 C.F.S. Part 2834, Subpart H. 

Mr . Vladeck is currently .employed as president of the United 
Hospital Fund of New fork (UHFNY) , a charitable organization 
which focuses on health care improvements in New York City 
through research activities,, information services, grantmaking, 
volunteer services, ; and publications:* * Mr.':' Vladeck^wid-la-resign 

under.-,#^i.e.ave -Of-absence;l hwev£/~he^ wi 1 1 retain^is'^ accrued' ‘ 
interests in the organization’s defined benefits pension plan. 

As a charitable organization which does not operate hospitals or 
other health care facilities, it is not expected that particular 
health care financing matters- involving UHFNY will come before 
the Administrator. Nevertheless, because Mr. Vladeck's 
continuing pension- relationship with UHFNY is considered a 
financial interest' under .lS-lI.^.^^-^ial^he^will^recuse ^.^c:, 
himself, for the duration of his appointment, if confirmed, from 
participating in his official capacity in any particular matter 
that arises involving' UHFNY . I will recommend, however, that the 
Secretary grant Mr, Vladeck. a waiver under 18 U.S.C. $ 208(b)(1), 
to permit him to participate in ^general- policy, matters, such as 
legislation and regulations, ^dealing . with health, care .issues. .that, 
would affect UHFHY. only .to the-sama^extent that -similarly; 
situated entities would-be affected- 
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Mr, Vladeck has resigned or will resign from, and sever - his 
relationships with, all other institutions and organizations 
listed on Schedule D, Part 1, of his report for which he serves 
as a commissioner, board member, director, trustee, chair, or 

member : 

New jfork City Health an d H ospitals Co rporation • 

TKe Henry J. Kaiser taairy l-oundatior. 

Health Care for the Homeless 
National Academy of Social Insurance* 

Greater Hew fork Blood Center 

Pew Charitable Trusts 

Primary Care Development Corporation 

New York Academy of Medicine 1 

Wagner School of Public Service, New York University 
Graduate School of Management and Urban Policy, 

The New school. New York 
Inquiry 

Journal of Health Politics, Policy, and Law 
Greater New York Hospital Association 
Human Services Council of New York 
JOC-Brookdale Health Policy Research Center, 

Jerusalem', Israel 1 ' 

International .Center of “Longevity arid Society 
National Academy on Aging, Syracuse University 
The Alpha Center 

New York State Council on Health. Care Financing 
Mayor’s Child Health Advisory Management Task^Force 
Governor’s Health Care Advisory Board, -NetfYork State 
WftW York State fcps Aiivi inry-ffWinr { 1 

As required by 5 C.F.R. § 2615>^0^v^or.^a'-p«riodiof- -one year J 
•follQvipg;-^^s-resign«t.i? n v' r r^^^lfideck?M^Kt3?=CpTt^Sd^!r--the-neecCfor.< 
a* recusal^f rois - personal— and»substan’t*ia^^oirtie : ipat-xon^in' an 
off iciAT^capacity-ri-tf— any-part-icular-'-jaatter^ 'involving .specific 
the. »abpY§.ehuaer,ated. organizations are either 
parties ,^r^epresenfe^a*partyvor*partie5* 1 istjt.Q«ftyob«aatter, if the 
Circumstances would cause a reasonable person with knowledge of 
&fre r e levant fact s to question his impart ial itv in the matter. 
xnre concludes ~that hi£ impartiality might reasonably be 
questioned, he will inform the Designated.- Agency-. Ethics-- Official 


While resigning as Chairman of the Study Group on Health, 
Mr. Vladeck ‘s intention is to retain membership in this 
organization, which is primarily - honorary or professional in 
nature. 

* , * Mr.-*viadeck will- resign as trustee of- the organization, 
but remain as -a member. 
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(DAEO) and will not participate unless authorized to do so 
pursuant to 5 C.F.R- $ 2635.502(d). 

Mr. Vladeck also will resign from the Prospective Payment* 
Assessment Commission >• a legislative branch agency. Section 502 
procedures are not necessary for such prior federal service. 

with respect to problematic financial assets, only one item 
reported on the disclosure fora poses any significant potential 
for a conflict: Boston Company New' York Tax-Free Income Fund. 
While this fund is an "excepted investment fund” for reporting 
purposes, it is focused on governmental bonds and other financial 
instruments issued solely by New York State and local 
governments. If a particular matter involving specific parties 
arises where the personal and substantial participation of the 
KCFA Administrator would have a direct and predictable effect on 
the continued financial viability of those State or municipal 
governments in New York which issued the bonds and other 
instruments in the fund portfolio, and their conse<pient ability 
to back the bonds and otherwise meet their obligations, then the 
need for a recusal would need to be considered. Mr. Vladeck has 
chosen- to deal with this situation, by agreeing to .divest .himself.-.* 
of .all -holdings in the fund upon receipt-of ^-certificate Of 
divestiture. 

In. discussions with the nominee, he indicated that there are some 
close familial connections which constitute covered relationships 
under 5 C.F.R. $ 2635. 502 (b) (1) (iv) . Each situation requires 
action by the nominee or the covered party. 

Mr. vladeck* s wife, Fredda Wellin Vladeck, is a member of the 
Board of Directors of the Medicare 1 Beneficiaries Defense Fund 
.(MBDF.), an advocacy .organization . that, seeks .to, influence public 
policy and legislative action, 'and that provides guidance and 
assistance to Medicare beneficiaries, health care providers, and 
attorneys who serve Medicare clients. Inasmuch as the HCFA 
Administrator is the chief federal officer in charge of the 
Medicare program, Ms. Vladeck 1 s continued service with MBDF 
creates a significant appearance problem. Accordingly, Ms. 
Vladeck has agreed to resign her position with MBDF effective 
upon her husband's appointment. 

David Vladeck, the nominee's brother,, is a salaried attorney with 
the Public Citizen Litigation" Croup, a component of the Public 
Citizen Foundation (PCF) . PCF has been involved in litigation 
with the Department, .most recently in- Food;. and Drug 
Administration (FDA)-, matters . _ >w David^Vi-ajde^k«rec^.6ed^r:om^ these 

avoid-^ny'>potentc.a-l— for-^ippearance^-problenis?p^Dftvdti>Vladeek- :;: also 
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Hr. Vladeck' s mother and sister are both partners in' the New York 
law firm of Vladeck., Waldman, Elias, and Engelhard. The firm 
maintains an active practice as plaintiffs’ lawyers in employment 
discrimination cases, and has brought actions against both 
corporations and public agencies. Since the focus of their 
practice is unlikely to involve health care financing matters, 
the potential for conflict does not appear significant. Should 
such a matter arise, however. Hr. Vladeck will consult with the 
DAEO and recuse where appropriate. 

With the actions indicated above, I am satisfied that the 
disclosure report of the HCFA Administrator-Designate, Bruce c. 
Vladeck, indicates no unresolvable conflict of interest or other 
problem under applicable laws and regulations. 

Sincerely, 




/ jack H. Kress 

Special Counsel for Ethics and 
'Designated Agency Ethics Official 


Enclosure 

cc: Bruce C. Vladeck 



272 


UNITE- STATES OFFICE OP GOVERKKEu. ETHICS DATE: 03/01/1 

FINANCIAL DISCLOSURE TRACKING SYSTEM 
SF2?8 REVIEW SHEET 


SF27S m&L‘- 
RS Efi BTi .y.< ? . gTA Ty?: 



DAEO : 


VLADSCK BRUCE C 

NOMINEE 

93 

YES 

HE 70 HEALTH CARE FINANCING ADMINISTRATION 

ADMINISTRATOR 

NO 


FINANCE 



NO 

NO 

FULL TIME 


gS-lO WL . z aaLAfi EM CX 


AGENCY EXTENSION GRANTED 


02/26/93 
/ / 

(Y/N) 

(Y/N) 



/ / 
/ / 


HS M UN g: / / 

WITHDRAWN ; / / 


Egggss^gmimm • 


/ / 
/ / 


ASSI.CESQ_.TO : 

MULLEN-ROTH,8ARHARA 



■ REVIEW STARTED 

<? 'Jet 93 V 



FORWARDED 

<//&* 93 


'APFRO'VE AS 'SUBHITTED-- (:tf )~i' "TECHNI CA&^MGD I F fCATI ON S 
SUBSTANTIVE MODIFICATION (B) . .BOTH (0) .‘.OTHER 


MX s m*l gttmpg- AgREgggMI& .» _^(Y/N> 


Mm . Q?_ REVIEWING OFFICIAL : 


paB-„QmaftL asyj.Ewsp. am signed seua 

CHIEF. P PE .. . 

SHIEE. KCP. 

STAFF ATTORNEY “ 

CgM MENTS OF OGE OFFICIAL 


DATE 


O 



